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BAO VE QUYEN NHAN THAN CHO LAO PONG CHUA THANH NIEN

THEO PHAP LUAT VIET NAM
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Truong Pai hoc Khoa hoc — PH Thai Nguyén

Lao dong chua thanh nién 1 mt trong nhimg lao dong dic thu do sy han ché vé thé chét va tinh than so
voi nguoi lao dong khac, nén phap luét lao dong Viét Nam co6 nhiing quy dinh riéng bao v¢ ho. Tuy
nhién, trén thyc té, tinh trang quyén lgi cta lao dong chua thanh nién ndi chung va quyén nhan than néi
riéng bi xAm pham rat pho bién. Bai viét tap trung phén tich mot s0 quy dinh cta phap luat lao dong vé
bao vé tinh mang, strc khde, danh dy nhan phém cho lao dong chua thanh nién. Trén co so do6, tac gia
danh gia thyc trang phap luat, d& xuat giai phap hoan thién phap luat gop phan bao vé tét hon quyén

nhan than cho lao dong chua thanh nién.

Tir khoéa:Lao dong chiea thanh nién, nguoi chura thanh nién, lao déng tré em, quyén nhén thén, bdo vé.

MO DAU

Trong diéu kién kinh té-xa hoi & Viét Nam hién
nay, c6 nhiéu nguoi du chua dén tudi thinh nién
da tham gia vao quan h¢ lao dong. Lao dong
chura thanh nién (LDCTN) do ¢6 nhitng han ché
vé thé chit va tinh than, nén ho dugc coi 1a mot
trong nhitng d6i twong lao dong dic thu. Vi vy,
bén canh nhiing quy dinh chung, phéap luat con
c6 nhitng quy dinh danh riéng cho lao dong
chua thanh nién nhdm bao vé cac em duoc phat
trién toan dién vé ca thé Iuc, tri luyc ciing nhu
tdm sinh ly khong bi anh hudéng bdi qua trinh
lao dong sém. Tuy nhién, trén thuc té tinh trang
lao dong chua thanh nién bi budc lam viéc qua
thoi gian quy dinh, lam viéc trong diéu kién
khong dam bao an toan v¢ sinh lao dong, bi xuc
pham danh dy nhan ph’flm, bi tai nan lao dong,
bénh nghé nghiép... dién ra kha phd bién. Do
6, viéc nghién ciru vé van dé quyén nhan than
cua lao dong chua thanh nién, trong do tap trung
phén tich vé quyén dugc bao vé vé tinh mang,
strc khoe, danh dy, nhan pham 13 diéu can thiét,
qua d6 gop phin bao vé tét hon nhom lao dong
yéu thé nay.

Tir khi sinh ra tat ca moi nguoi déu c6 quyén
nhan than va quyén niy chi chim dit khi ngudi
d6 chét. Quyén nhédn than 1a mot loai quan hé
mang tinh x4 hoi sau sic, phan anh sy phat trién
cia xd hoi, thé hién thai do cia nha nuée déi
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voi cong dan. Mot xa hoi van minh, tién bo 1a
x4 hoi ma trong d6 cac quyén nhan than cia con
nguoi duge dam bao. Hién phap nim 2013 [5]
da ghi nhan “Moi nguoi c6 quyén bat kha xdam
pham vé thén thé, dwoc phap ludt bao ho vé stkc
khoé, danh dy va nhan phcfm; khong bi tra tan,
bao luc, truy birc, nhuc hinh hay bat ky hinh
thire doi xir nao khdc xam pham than thé, sirc
khée, xiic pham danh di, nhan pham”. Py 1a
co s& phap 1y quan trong dé B luat lao dong
(BLLD) niam 2012 ghi nhin va bao vé quyén
nhan than cho nguoi lao dong (NLD) ndi chung
va NLD chua thanh nién ndi riéng,

THUC TRANG PHAP LUAT VE BAO VE
QUYEN NHAN THAN CUA LAO PONG
CHUA THANH NIEN

Béo vé tinh mang, sirc khoe cia lao dfng
chwa thanh nién

Thir nhit: Quy dinh thoi gio' lam viéc hop Iy
dé bio vé lao dpng chwa thanh nién

Quy dinh vé thoi gid lam viéc hop 1y dnh hudng
truc tiép td1 viée bao vé stc khoe, tinh mang va
chit luong cude séng ciia NLD. Dbi véi NLD
chua thanh nién, chua cé sy phat trién hoan
thién vé thé chit, tinh than va van trong do tudi
di hoc, nén dugc lam viéc trong mot khoang
thoi gian va tai thoi diém hop 1y 1a rat can thiét.
Nim dugc nhu cau d6, BLLD quy dinh nguoi
str dung lao dong (NSDLD) phai b tri gior [am
viéc khong anh huong dén gio hoc tai truong
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hoc cua tré em (diém b, khoan 2 Diéu 164 [4]),
dong thoi NSDLD phai tao co hoi ¢é NLD chua
thanh nién va nguoi dudi 15 tudi tham gia lao
dong duoc hoc vin hoa (Khoan 5 Biéu 163 [4]).
Cac nghién ctru tdm sinh hoc cho thiy véi
lugng cong viéc nhu nhau thi mirc hao phi stc
lao dong bd ra cuia LDCTN cao hon so voi
nhiing lao dong binh thuong va do vay kha
ning phuc hdi sirc khoe, tai tao stc lao dong
ciing lau hon. Vi vay, BLLD quy dinh giam s
gio 1am viée t6i da so vai thoi gid 1am viée cua
NLP néi chung ma NLD chua thanh nién van
duoc dam bao quyén loi. Trong khi thoi gian
lam viéc cia NLD truong thanh khi lam cac
cong viée trong diéu kién lao dong, moi truong
lao dong binh thuong la khong qua 8 gio trong
mot ngdy va 48 gio trong mot tudn (khoan 1
Diéu 104 [4]) thi dbi v6i LPCTN thoi gio 1am
viéc ctia NLD chua thanh nién tir da 15 tudi dén
dudi 18 tudi khong dugc qua 08 gio trong 01
ngay va 40 gio trong 01 tuan; thoi gio lam viée
cua ngudi dudi 15 tudi khong dugc qua 4 gio
trong 01 ngay va 20 gid trong 01 tuan (khoan 2
Diéu 163 [4]). Phap lut wu tién hon hin vé thoi
gi0 lam viéc cho tré em 1a vi 6 do tudi nay, cac
em con qua nho dé phai lao dong, nhiém vy
quan trong nhét & giai doan nay 14 hoc vin héa,
tham gia cac hoat dong vui choi giai tri, thé duc
thé thao dé co thé dugc phat trién toan dién vé
thé chit va tinh than.

Lam thém, 1am viéc ban dém 1a nhu ciu cua ca
NSDLD va NLB, tuy nhién cé thé thiy lam
dém va 1am thém anh huong rat nhidu dén stc
khoe, chu ki sinh hoc cia NLD ndi chung va
dic biét anh huong d6i véi LDCTN. Lam viéc
vao ban dém c6 nhirng anh hudng, bién dbi nhat
dinh dén tam sinh 1y cia LBCTN, lam giam kha
nang dé khang cta co thé, tao diéu kién cho su
phat trién ciia cac tinh trang bénh ly. Chinh vi
vay, phap luat lao dong quy dinh rat chit ch& vé
vin d& nay va khit khe hon nita dbi véi
LDCTN. Déi véi NLD thanh nién thi NSDLD
c6 thé sir dung dé lam thém bét ctr cong viée gi
phap luat khong cim. Con ddi voi LDCTN tir
du 15 tudi dén dudi 18 tudi chi duge lam thém
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gio, 1am viéc ban dém trong mot s6 nghé va
cong viéc do Bo Lao dong - Thuong binh va Xa
hoi quy dinh (khoan 3 Diéu 163 [4]) (Hién nay
chua c6 van ban phap luat nao quy dinh nhiing
nganh nghé NSDLP c¢6 thé st dung LDCTN
lam thém, 1am viéc ban dém). Dbi véi NLD
dudi 15 tudi thi NSDLD khéng dugc yéu cu
ho lam thém gio, lam viéc vao ban dém (khoan
2 Diéu 163 [4]). Trén thuce té, mic di phap luat
han ché hodc cAm LDCTN lam thém, lam viéc
ban dém nhung cac em van muén lam va duoc
su ddng y cia NSDLD thi trong truong hop
ndy, thoa thuan ctia cac bén van 1a bat hop phap
va néu str dung nhitng di tuong nay, NSDLD
s€ vi pham phap luat lao dong.

Thie hai: Quy dinh dim bdo an toan lao
dong, vé sinh lao dpng déi véi lao dpng chuwa
thanh nién

LDCTN khi tham gia quan hé lao ddng duoc
phap luat dam bao v& an toan lao dong, vé sinh
lao dong: “Khong duwoc st dung lao dong
chua thanh nién lam nhitng cong viéc nang
nhoc, doc hai, nguy hiém hodc ché lam viée,
cong viéce anh hwéng xau téi nhan cdch ciia ho
theo danh muc do B¢ Lao dong - Thuong binh
va Xa hoi chii i phdi hop véi BS Y té ban
hanh” (khoan 1 Diéu 163 [4]) dong thoi
“Khong duoc su dung nguoi chua thanh nién
san xudt va kinh doanh cén, ruou, bia, thuée
14, chat tac dong dén tinh than va cdc chat gay
nghién khdc” (khoan 4 Diéu 163 [4]).

Thong tu s6 10/2013/TT-BLDTBXH [1] ¢6
liét ké 5 noi lam viéc va 91 cong viéc cAm str
dung LDCTN. Nhiing diéu kién lao dong va
nhitng cong viéc cam trong Thong tu nay déu
1a nhiing noi lam viéc va nhiing cong viéc anh
hudng dén sy phat trién thé luc, khong phu
hop véi than kinh, tim 1y, dong thoi gay anh
hudng x4u t6i viéc hinh thanh nhan cach cua
ngudi chua thanh nién. Con ddi voi NLD
dudi 15 tudi, NSDLP phai dam bao diéu kién
lam viéc, an toan lao dong, v€ sinh lao dong
phit hop véi Itra tudi (diém c, khoan 2 Diéu
164 [4]) va NSDLD chi dugc sir dung ho lam
cac cong viéc nhe theo danh muc do B Lao
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dong - Thuong binh va xa hdi quy dinh
(khoan 1, khoan 3 Piéu 164 [4]). Theo Thong
tu s6 11/2013/TT-BLDTBXH [2] quy dinh vé
danh myc cong viéc nhe st dung lao dong
dudi 15 tudi lam viéce thi c6 2 nhém cong viéc
dugc st dung lao dong dudi 13 tudi (gdm
dién vién: maa; hat; xiéc; dién anh; san khiu
kich, tuéng, cheéo, cai lvong, mia réi (trir mua
r6i dudi nude) va van dong vién niang khiéu:
thé duc dung cu, boi 101, dién kinh (trir ta xich),
boéng ban, ciu 16ng, bong 10, boéng ném, bi-a,
boéng da, cac moén vo, da cAu, cAu may, cO vua,
co tudng, bong chuyén) va 8 nhom cong viée
dugc sir dung NLD tir du 13 tudi dén dudi 15
tudi (Nhitng cong viéc duge s dung nguoi
dudi 13 tudi 1am viée; Cac nghé truyén théng:
chdm men gém, cua vo trai, vé tranh son mai,
lam giéy do, nén 14, se nhang, chdm non, dét
chiéu, 1am tréng, dét thd cAm, 1am bin gao,
lam gia dd, 1am banh da (mién), 1am banh da
Ké; Cac nghé thu cong my nghé: théu ren, moc
my nghé, lam lugc sung, dan Iudi vo, lam
tranh Pong H), nin to he; Pan lat, lam cac db
gia dung, do thii cong my nghé tir nguyén lidu
ty nhién nhu: may, tre, nira, dua, chubi, beéo
luc binh; Nubi tim; G6i keo dira).

Bén canh do, khi st dung NLD chua thanh
nién, NSDLD phai lap s6 theo ddi riéng, ghi
day du ho tén, ngdy thang nim sinh, cong
viéc dang lam, két qua nhitng 1an kiém tra strc
khoé dinh ky va xuét trinh khi co quan nha
nude ¢6 thim quyén yéu cau (khoan 2 Piéu
162-[4]).

Bio vé danh dw, nhan phim cho lao déng
chwa thanh nién

Trong mdi quan hé lao dong, quéa trinh quan
Iy san xuét kinh doanh 1a qua trinh quan 1y
stc lao dong, phan phdi, sir dung sirc lao
dong. Trong khi do6 stc lao dong lai gin lién
vOi mot con ngudi cy thé véi khong chi tinh
mang ma con cé ca danh dy, nhan phﬁm. .. do
1a nhitng gia tri d& bi xdm hai nhat trong qua
trinh st dung stc lao dong. Nhiéu chu st
dung lao dong tuy cho minh quyén déi xur voi
NLP theo cach ma minh mudn.

Béo vé danh du, nhan phém, uy tin cia NLD la
tinh thin xuyén sudt BLLD va dic biét co y
nghia ddi véi NLD chua thanh nién, vi vy
khoan 1, khoan 2, khoan 3 Diéu 8 [4] quy dinh:
CAm phén biét di xtr vé gidi tinh, dn toc, mau
da, thanh phan xa héi, tinh trang hon nhan, tin
ngudng, ton giao, nhiém HIV, khuyét tat hodc
vi ly do thanh 18p, gia nhdp va hoat dong cong
doan; cAm nguoc dai NLD, quéy 16i tinh duc tai
noi lam viéc; cAm cudng birc lao dong.

Bén canh d6, bao v€ danh du, nhan phém, uy tin
ciia LDCTN con duge thé hién thong qua viéc
quy dinh vé& hinh thire ky luat lao dong dbi véi
NLPD ¢6 hanh vi vi pham. Khi NLD vi pham,
tuy ho 1a ngudi c6 16i song cic bién phap ky
luat lao dong chi c6 ¥ nghia khic phuc hau qua,
gido duc y thirc lao dong chir khong mang tinh
chét trirng phat, ha thép nhan phém, danh du
NLD. Diédu 125 [4] quy dinh cac hinh thirc ky
luat bao gébm: Khién trach, kéo dai thoi han
nang luong hodc cach chuc, sa thai... theo muic
do 16i cia NLD. Bén canh d6, phap luat quy
dinh mét s6 hanh vi cAm thuc hién khi xir 1y ky
luat NLD, trong d6 co6 hinh thitc “Xam pham
than thé, nhdn pham cia nguoi lao dong”
(khoan 1 Piéu 128 [4]). Theo do, nhitng bién
phap xir Iy ky luat lao dong chi dwgc nham vao
hanh vi vi pham, khong dugc anh hudng dén
danh du, nhan phém, uy tin cia NLD. Moi viéc
lam dung ky luat lao dong nhdm xam hai dén
danh dy, nhan phim ciia NLD déu bj coi 1a
hanh vi trai phap luat.

MOT SO KIEN NGHI NHAM HOAN THIEN
PHAP LUAT LAO DONG VE BAO VE
QUYEN NHAN THAN CHO LAO DBONG
CHUA THANH NIEN

Thir nhit: Trong vin dé thoi gio' 1am viée
Can cu thé hoa danh muc nhiing cong viéc dugc
phép str dung LDCTN lam thém, lam viéc ban
dém dé tir d6 lam co s6 cho NSDLD sir dung
LDCTN lam thém, lam viéc ban dém gitp cac
em c6 thém thu nhap ma van dam bao su phat
trién binh thuong.
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Hién nay chua c6 quy dinh riéng vé thoi gian
lam thém, lam viéc ban dém cua NLDCTN
trong truong hop dugc lam thém, lam viéc ban
dém theo quy dinh phap luét van ap dung quy
dinh chung cho lao ddng thanh nién. Do sy han
ché vé thé luc thi phap luét nén cé quy dinh cu
thé ap dung riéng cho LDCTN vé thoi gian 1am
thém, lam dém, dé tranh tinh trang ho bi lam
dung stic lao dong.

Thir hai: Trong vin dé an toan lao dong, vé
sinh lao dong

Hién nay phéap luat lao dong quy dinh vé van dé
niy nhin chung kha cu thé va ddy du xong can
phai néi thém dén danh muc céc cong viée cAm
st dung LDCTN theo thong tu 10/2013/TT-
BLDTBXH [1] vé nhiing trudng hop cim sir
dung LDCTN, can lam rd hon dong thoi bd
sung thém cac cong viée va cac diéu kién lao
dong c6 hai khong duge sit dung LDCTN cho
phu hop véi hoan canh hién tai, dac biét la khi
Viét Nam da tham gia cong udc 182 [3] vé
“Cdm va hanh dong ngay ldp tikc dé x6a bé cdc
hinh thite lao dong tré em toi té nhdt” (Nim
2000). Piéu 3 Cong wdc quy dinh nhitng hinh
thic lao dong tré em toi t& nhit, trong do co
hinh thtre n6 1€ hay tuong ty n6 1€ nhu buén ban
va van chuyén tré em, gan ng va lao dong nd 1€
va lao dong cudng birc trong d6 c6 tuyén mod
cudng buc tré em tham gia vao cac xung dot vii
trang; s dung, du do hodc 16i kéo tré em vio
hoat dong mai dam, san Xuét cac san phém
phim anh khiéu ddm hoic biéu dién khiéu dam;
sir dung, du db hoic 16i kéo tré em vao cac hoat
dong bat hop phap, dac biét vao muyc dich san
xut va van chuyén chit ma tuy nhu duoc néu
tai cac hi€p dinh quéc té. Trong danh myc 91
cong viée cAm st dung LDCTN tai Thong tu
10/2013/TT-BLDTBXH [1] chuwa c¢6 nhiing
cong viéc nhu trén hodc twong tu nhu nhiing
hinh thire lao dong ké trén trong Cong ude. Vi
vay, dé pht hop v6i phap luat quic té ddng thoi
bao vé tot hon NLD chwa thanh nién thi phap
luat lao dong can thiét phai bé sung thém vao
danh muc nhitng cong viéc cdm s dung
LDCTN nhiing hinh thirc lao dong trén.
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Thit ba: Trong vAn dé xir Iy ki luét lao dong
LDCTN do nhitng han ché v& tim sinh 1y nén
van dé cac em vi pham ki luat lao dong rat dé
xdy ra. Vi vdy, van dé xu ly ki luat cha yéu
nhiam muc dich gido duc gitip cac em hiu ra sai
sot d& hoan thién ban than minh thi phap luat
nén c6 nhitng quy dinh wu 4i hon trong vin dé
nay dbi voi LPCTN so véi nhirng déi tugng lao
dong khac.
Co6 mot sb truong hop dac biét (do B6 van hoa -
Théng tin quyét dinh) duoc phép st dung lao
dong tré em chua du 8 tudi 1am viée. O la tudi
nay, nhiéu em con chua doc thong viét thao, nén
budc cac em phai tudn thu theo ndi quy lao
dong 1a rat kho. Vi vay, luat lao dong nén co
quy dinh mién hodc giam trach nhiém xir 1y vi
pham ky luat d6i véi nhiing déi trong nay.
KET LUAN
Nhitng quy dinh trén cta phap luat lao dong
Viét Nam d3 thé hién sy quan tdm cua Dang,
Nha nude ddi voi NLD chua thanh nién. Day
14 hanh lang phap 1y nhim bao vé quyén nhin
than cho LDCTN khi tham gia quan hé lao
dong. Bai viét phan tich, danh gia mot sb quy
dinh cua phap luat lao dong vé viéc bao vé
quyén nhan than cua LDCTN, dong thoi dwa
ra mot s6 giai phap nham hoan thién phap luat
voi mong mudn bao vé tot hon quyén nhin
than cho nhom lao dong yéu thé nay.
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SUMMARY
PROTECTION OFPERSONAL RIGHTS FOR JUVENILE LABOR
IN VIETNAM LAW

Nguyen Thi Thu Huong”
University of Science - TNU

Juvenile workers are one of the specific laborers due to their physical and mental limitations
compared to other workers, so Vietnam Labor law has the rules to protect them. However, in the fact,
the rights of juvenile workers in general and personal rights in particular have been violated. The
article focuses on analyzing some provisions of Labor law on protection of life, health and honor of
human dignity for juvenile workers. On that basis, the author assesses the current state of law,
proposeing solutions to improve the law, contributing protect the personal rights of juvenile labor.
Keywords: juvenile workers, minors, child labor, personal rights, protection.
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