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T6MTAT 
Bai viet phSn tich m^t s6 quy dmh ciia Bp Lu§t lao dpng 2012 v^ vSn b ^ hudng din chi tiet thi 
hanh mpt sd di§u ciia BO luat lao dpng v^ lao ddng \k ngudi giiip vigc gia dinh, trong mot s6 Hnh 
vuc Hpp dong lao ddng; Thdi gid lam vi€c, thdi gid nghi ngai, an toan v? sinh lao dong, Tien 
luong, bao hiem xa hpi, bao hiem y te de thay nhQng bao dam phap ly ddi vdi lao dong gulp viec 
gia dinh, Dong thai danh gia tinh kha thi va dua ra nhiing giai phap nham hoan thien va nang cao 
hi^u qua thuc thi nhttng quy dmh nay tren thuc te nhim bao vfe tot hon quy^n lpi cua nhom lao 
dpng nay. 
Tii khoa: Lao dgng giup viee gia dinh; gnip vi$c gia dinh; ngiedi giup viee gia dinh; gnip viec 
nhd; bdo ddm phdp ly 

Lao dpng giiip viee gia ^nh la mpt nghe xuat 
hien rat lau vi ngay cing pho bien ttong xa 
hpi Vipt Nam hien nay. Lao dgng l i ngudi 
gnip viec gia ^nh l i ngudi lao dpng (NLD) 
lam thudng xuyen cac cong viee trong gia 
dinh cua mpt hoge nhieu hp gia dinh, Cac 
cdng viec trong gia dinh bao gom edng viee 
npi tto, quan gia, eham sde trd, chim sdc 
ngudi bpnh, cham sdc ngudi gia, lai xe, lam 
vudn vi eie edng viec khac cho hp gia fflnh 
nhung khdng hen quan den hogt dpng thuang 
mai (Khoan I Dieu 179 Bd luat lao ddng 
(BLLD)2012). 

Tlieo so lieu thdng ke eiia Tnmg tam Quoc 
gia Du bao va Thdng tin tin tradng lao ddng 
(Bp Ki hogeh Dau tu, 2011), tinh den nam 
2010, Vi?t Nam ed khoang 200,000 lao ddng 
giup viec gia dinh vi nhu cau doi vdi logi hinh 
lao dpng nay dang ngiy cing gia tang, die biet 
d eae thanh pho Idn; den 2020 lye Iupng lao 
dgng niy ed the tdi 350,000 ngudi [8] 
Van de lao dpng l i ngudi giiip vipc gia ^nh 
duge ghi nhgn tgi Mye 5 Chuang 11 (Dieu 
179 den Dieu 183) BLLD 2012, day la ea sd 
phap Iy quan trpng bio dim quyen lai cho 
nhdm NLD giup vipc gia dinh. Tren thuc te, 
quy6n Igi ciia NLD giiip viee gia dinh van bi 
Igm dung ve lien lucmg, che dg bao hiem xa 
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hpi (BHXH), thai gid lam viee, thdi gid nghi 
ngai, dieu kien sinh hpgt.. Thdng qua bii 
viet, tic gii tap trung phin lich dinh gii mpt 
so quy dinh eiia phip lugt lao dong ve lao dpng 
giiip viec gia ffinh, dong thdi dua ra mpt so 
kien nghi nhim hoin thipn phap luat vi nang 
eao hieu qui thue thi tten thuc te nham biio 
dam tot hon quyen lpi eiia nhdm NLD niy. 
Bao dam phip ly cho lao dong giup viec gia 
dinh trong hffp dong lao dong 
Tir trade den nay, thda thuan mieng giiia lao 
dpng giup viee gia dinh va chu gia dinh ve 
viee Iam, miic luong, thdi gid Iim vipc, dieu 
kien an d Ii rat pho bien, Ket qui nghien ciiu 
eho thay, tren 90% ngudi giiip viec thda thuan 
edng viee vdi gia chii li bang mieng [7). Phan 
ldn ngudi giiip vipc vi NSDLD khdng muon 
ky HDLD vi hp eho rang khdng can thiet, 
nhieu tradng hop di lim giiip viec gia fflnh 
cho ngudi than, hp hang, hai ben thue hien 
quyen va nghia •vy vdi nhau dya tren sy tin 
ludng; mpt so ngudi thi khdng muon ky 
HDLD vi khdng muon ring bude trich nhiem 
vdi nhau. Chinh vi thda thuin mieng nen 
quyen loi eua ngudi giup viee it duoe de cap 
hoae de cgp nhung khdng duoc thuc hien 
diing thda thugn, kliien ngudi lao dpng 
thudng phii doi mat vdi nguy ca bi Iam dyng 
sue lao dpng, 

Theo BLLD 1994 thi lao dgng giiip vipc gia 
dinh va ehu su dyng lao dpng cd the lua chpn 
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giao ket hgp dong bing van ban hoic bang 
mieng (khoan 1 Dieu 139), nhung den khi 
BLLD 2012 dugc ban hanh thi nha nude chi 
thiia nhat duy nhat hinh thiic HDLD giiip viee 
gia iSnh bang vin ban (khoin 1 Dieu 180). 
Quy djnh nay ciia BLLD 2012 gdp phan bao 
ve tdl hon quyen Ioi eua NLD giiip vipe gia 
dinh. Tuy nhien, quy dinh niy tren thuc te 
van ehua dupe thuc hien nghiem chinh. Hien 
nay, nhieu NLD vi NSDLD van ehua nim 
duoc quy djnh tren eiia BLLD hoac cd biet 
nhung ehua thay Ipi ieh eua vi§e ky HDLD 
bing van ban nen NSDLD vi NLD giiip viec 
gia dinh van giao ket HDLD mieng. Chinh vi 
vay, de nang cao hieu biet vi thay doi thdi 
quen eua NLD va NSDLD ve vipc ky HDLD 
thi CO quan cd chiic ning trye tiep quan ly lao 
ddng giiip vipc gia dinh la UBND cap xi noi 
NLD lam viec phai tang cudng cdng tic tuyen 
trayen phip luat doi vdi hg. 
Hien tai, chua cd mau HDLD giup viec gia 
dinh Nen muon giao kel hgp dong bing van 
ban thi NSDLD va NLD phii ly xiy dung 
hop dong hoge sii dyng mau HDLD diing 
ehung cho eie nginh nghe do Bd Lao ddng 
Thuong binh va Xa hdi ban hanh Hpp dong 
giiip vipc gia dinh cd mdt so dac thii, bdi ben 
canh nhirng ndi dung can phii ed doi vdi mpt 
HDLD thdng thudng thi edn phai ed them 
mdt so ngi dung niia nhu. Dieu kien an, d eiia 
ngudi Iao ddng (neu cd); Tien tiu xe ve noi 
eu tni khi cham diit hop dong lao ddng diing 
thdi bgn; Thdi gian va muc chi phi ho tro de 
ngudi Iao dpng hgc van hda, hpe nghe (neu 
cd); Triich nhiem bdi thudng do Iam hu hdng 
dyng eu, thiet bi hoic cd hinh vi khic gay 
thiet hgi ve tii san eua ngudi sii dung lao 
dgng; Nhirng hanh vi bi nghiem cam doi vdi 
moi ben (Dieu 7 [2]) Do dd, neu NSDLD'va 
NLD deu khdng nam dugc quy dinh cua phap 
luat thi rat de thda thuan thieu npi dung trong 
hpp dong, VI vay, de dam bao quyen lai cho 
NLD giiip viee gia dinh thi Bg Lao dgng 
Thuang binh va Xa hdi can sdm ban hanh mau 
tfflLD dinh eho edng •viee giiip viee gia 6iah. 

Bao dam phap ly cho lao dong giiip viec gia 
dinh trong luih vut tiln luwng, BHXH, BHYT 

Theo khao sit thue te vdi 10 NLD giiip vi?c 
gia ^nh, miic lucmg NLD giiip viec gia Snh 
dugc hudng thudng dao dpng tir 3.500 000 
dong - 4.500.000 ddng (da bao gom chi phi an 
d, sinh hoat ca nhan) va NSDLD khdng dong 
BHXH, BHYT hoae eung khdng tri them mpt 
khoan tien de NLD ty ddng BHXH, BHYT 
Nhim bio dim tien luang cho lao ddng giup 
vipc gia dinh, phip luat lao ddng da quy dinh 
vi?e tra luong eho NLD giup viec gia dinh 
dya tren su thda thuan giua NLD vdi NSDLD 
va phai cao han miie luong toi thieu viing 
(Khoan I Dieu 15 [2]). Qua ket qua khao sat 
cd the thay miie luong ngudi giiip viec dupc 
hudng thudng cao ban mue luong tdi thieu 
viing duoe quy dinh tai Nghi finh so 
122/2015/ND-CP Quy dinh miic luong toi tiiieu 
viing doi vdi NLD lam viee d doanh nghiSp, 
li8n hiep Hop tic xa, hgp tac xa, to hop tac, 
trang trgi, hd gia dinh, ea nhan va cic ca quan, 
to chiic cd Sli dung lao dgng theo IffiLD, 
Hi^n nay, cd nhieu NLD giiip viec gia i£nh 
theo gid, vi miic luong tri eho nhiing Iao 
dpng niy ehu yeu la "thuan mua vira ban", 
Hipn tai, ehua ed quy dinh cy the ve miic 
luong loi Ihieu cho hp, va duong nhien ciing 
khdng the ip dyng Nghj dinh so 
122/2015/ND-CP de lim can cir Do dd, de 
bao vp quyen Ipi ciia NLD giiip viee theo gid 
va dae biet ed ca sd phap ly de giai quyet khi 
ed tranh chap ve lien luong xay ra thi nhii 
nude can quy dinh them tien luong toi thieu 
theo gid doi vdi nhdm Iao ddng niy, 
Ben eanh viee tri luong hang thing, NSDLD 
ed trich nhiem chi tra them eimg liie vdi ky 
tri luong cua NLD mpt khoin tien tuong 
duong vdi muc ddng BHXH bit bupc, bao 
hiem y. te (BHYT) thupc trich nhiem ciia 
NSDLD theo quy dinh eiia phap luai ve 
BHXH, BHYT de NLD ty lo bao hiem (Dieu 
19 [2]). Nhu vay, NLD giup -viec gia dinh 
thugc doi tuong tham gia BHXH ty nguyen. 
Quy dinh nay da gdp phan rat ldn ttong viec 
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dam bio quyen Ioi cho NLD duoe hudng cac 
ch^ dp BHXH. Tuy nhien, quy dinh nay ehua 
phat huy dugc hipu qui tren thuc te. Bdi mpt 
mgt, NSDLD thudng vi pham viec tti them 
mpt khoin tien de NLD tu lo BHXH, BHYT, 
cdn ve phia NLD thieu su am hieu phap luiit 
de ty bio vp minh hoic ddi khi ho cam chiu 
ehi de cd mpt cdng viee de lam. Mgt khic, 
theo quy dinh lgi diem a, b khoin 1 Dieu 2 
Lugt BHXH 2014 tiii doi tugng tiiam gia 
BHXH bit bupc gom: "a) Ngu&i ldm viic 
theo hgp ddng lao ddng khdng xdc dmh thai 
hgn. hgp ddng lao ddng xdc dinh thoi hgn. 
hgp dong lao ddng theo mua vu hoac Iheo 
mdt cdng viee nhdt dinh cd thai hgn tie du 03 
thdng din dudi 12 thdng, ki cd hgp ddng lao 
ddng dugc ky kit giiea nguoi su dung lao 
dgng v&l nguoi dgi diin theo phdp ludt ciia 
ngu&i du&i 15 tudi theo quy dinh cua phdp 
ludt vi lao ddng; 

b) Ngu&i ldm viSc theo hgp dong lao ddng eo 
th&i hgn lie du 01 thdng din du&i 03 thdng" 
Nhu vay, trong tradng hgp niy NSDLD ky 
HDLD tir 01 thing ttd len vdi NLD giup viee 
gia dinh thi ducmg nhien NLD se thudc dpi 
tugng tham gia BHXH bit budc. Nhu vgy cd 
the thay, Dieu 19 [2] dii miu thuan vdi Luat 
BHXH 2014, Viec quy dinh NLD giiip viec 
gia dinh ty lo BHXH la chua bio dam het 
quyen lpi cho hg. 

De khic phue dupe nhiing bat cap tren trade 
het ca quan quin ly true tiep Iao dpng giiip 
vipe gia dinh la UBND eip xa phai tiiudng 
xuyen lo chiic eie buoi tuyen tmyen de NLD 
hieu duoe quyen lpi cua minh eiing nhu vai 
trd eiia BHXH de hp tir nguyen tham gia 
Dong thdi can phai thong nhat quy dinh eiia 
Luat BHXH nim 2014 va [2] ve van de ddng 
BHXH, BHYT eiia NLD gnip viee gia dinh, 
dd la CO sd phap ly de bio dam quyen Igi cho 
nhiing doi tugng Iao dpng nay 
Bao dam phap ly cho lao dpng gliip viec gia 
dinh trong thM gid lam viec, thdi gid nghi 
ngoi, an toan ve sinh lao dong. 
Thuc te de thay, thdi gid lam viee, thdi gid 
nghi ngoi ciia lao dpng gnip viee gia dinh li 

mgt trong nhung van de de bi Iam dung nhat 
Do dae thii edng viec, nen thdi gian lim 
vi^c cua ngudi giiip viec thudng dai ban 8 
gid/ngiy doi vdi ngudi giup viee d eiing gia 
chii, Ket qui khio sat eiia GFCD, 2012 eho 
thay, t^ lp so ngudi giiip viee ed thda thuan ve 
thai gian lam viec vdi gia ehu l i 30,8%, 
Trong dd, 61,1% ngudi giup viee eho biet hp 
lim nhieu han 8 gid/ngay vi 35% sd ngudi 
giiip vipc cho rang hp lam viec tren 10 
gid/ngay [7]. Bdi le, NLD thudng song tai gia 
dinh NSDLD Iim cdng viee giup viec gia 
dinh Ii nhiing edng viec khdng ten, cd the lim 
bat eii thdi gian nao trong ngiy khi dugc 
NSDLD yeu cau Do dd, thdi gian lim viec 
cua NLD tiiudng keo dai ca ngay, xem ke Iim 
va nghi, rat khd phan dinh vdi thdi gid lam 
viec vi nghi ngai. 

De bao vp quyen lpi ve thdi gid lam viee, thdi 
gid nghi ngoi Nghi dinb so 27/2014/ND-CP 
quy dinh rat ehi ttet- "Th&i gid ldm viic, th&i 
gi& nghi ngai do hai bin thoa thugn nhung 
NLD phdl duac nghi it nhdi 8 gi&, trong do cd 
6 gi& nghi lien tuc trong 24 gia hen tue" 
(Dieu 21). Nhu vgy, thai gid lam viec tdi da 
eiia NLD giiip viec gia ffinh la 16 gid/ ngiy. 
Doi vdl nhirng nganh nghe khiic, thdi gian 
lim viee trong dieu kien Iao ddng binh 
thudng toi da la 8 gid/ngiy (Dieu 104 BLLD 
2012) Nhu vay, ed the tiiiy tiidi gian lim 
viec toi da eiia NLD giiip viee gia dinh trong 
mpt ngay gap ddi thdi gian lam viec toi da 
eiia NLD lam nginh nghe khac. Vdi quy dinh 
nay eiia phap luat, thi NSDLD se cd ca sd 
phap Iy de bde Ipt sice Iao dpng eiia NLD, 
bing each yeu eau NLD Iim bat cii edng vipc 
gi trong ngay, mien sao tong thdi gian lam 
vipc trong mdt ngiiy khdng qua 16 gid, Tii do, 
de bio vp NLD giup viec gia dinh thi phap 
luat lao dgng can quy dinh thdi gian lam vipe 
toi da trong mgt ngay thay vi ehi quy dinh 
thdi gid nghi ngoi toi thieu nhu tren, va khi 
quy dmh ve thdi gid lim viec tdi da trong mpt 
ngiy cung ean quy dinh linh boat va phii hap 
vdi tinh chat cong viec nhu: Thai gid lam 
viec toi da trong mpt ngay cua NLD giiip viec 
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gia dinh la 8 gid/ngay (Thdi gian lim viee ed 
the lien tuc hoge ngat quang). 
Nhin chung, quy dinh ve thdi gid nghi ngai 
doi vdi NLD giiip "vipe gig dinh l i phii hgp vi 
bio dim dugc quyen lgi eho NLD' Moi tuan, 
NLD duge nghi it nhat 24 gid hen tuc Trong 
trudng hgp khong the bo tri dugc thi NSDLD 
phai ed traeh nhiem bio dim cho NLD dupe 
nghi tinh binh quin 01 thing it nhat 04 ngay, 
Thdi diem nghi do hai ben thda thuan (Dieu 

22 [2]), Doi vdi nhiing NLD ed dii 12 tiiang 
lam viee eho mdt NSDLD thi dugc nghi hing 
nam la 12 ngiy lim vipc va duge hudng 
nguyen luang (Dieu 23 [2]). Cd the thay, 
cdng viee giiip viec gia dinh cd tinh chat 
thudng xuyen, lien tye die bipt li nhiing cdng 
vipc nhu cham sde tre nhd, ngudi gii dm 
dau... thi vipc NLD nghi trong mpt khoing 
thdi gian dai se gay khd khan cho NSDLD 
De tgo dieu kien thuan lai cho ei NLD va 
NSDLD, luat lao ddng da quy dinh md "Thai 
diim nghi do hai ben thda thudn NLD cd thi 
thda thudn v&i NSDLD de nghi hdng nam 
thdnh nhiiu ldn hoge nghi ggp toi da 03 nam 
mdt ldn " (Dieu 23 [2]). Ngoai ra, NLD duoe 
nghi lam viee, hudng nguyen luang trong 
nhung ngay nghi le, let theo quy dinh eua 
BLLD. Khi nghi hing nim, NLD dupc iing 
tmdc mpt khoin tien it nhat bang lien luong 
cho nhung ngiy nghi (khoan 2, khoan 3 Dieu 

23 [2]). 

Bp Lugt lao ddng nghiem cam NSDLD ed 
hanh vi nguge dai, quay roi linh dye, eudng 
biie lao ddng, dimg vu luc doi vdi Iao ddng la 
ngudi giiip viec gia dinh (khoan 1 Dieu 183 
BLLD) Thye te eho thay hipn nay, do die thu 
nghe nay ehu yeu lim nhiing cdng viee nha 
nen da phan lao ddng gidp vipe gia dinh la 
phy nil - day la dm tugng "chin yeu, tay 
mem", mat khic hp lai thudng song cung gia 
dinh NSDLD nen nguy ca bi nguge dai, quay 
roi tinh due, eudng biic Iao dgng, diing vu Iuc 
rat de xiy ra. Viec quy dinh ey the ciia BLLD 
dugc xem Ii can cir phap Iy de bio ve Iao 
dgng giup viee gia dinh. Tuy nhien, nhung 
hanh vi tren cd nhieu bieu hipn, miic dp khae 
nhau va de xae dinh khi nio mdi hanh vi duge 
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xem la nguge dai, quiy roi tinh dye, eudng 
biic lao dpng, dimg vii lye... thi BLLD eung 
nhu cic van ban hudng dan deu ehua quy 
dinh, Vi vay, Nha nude nen sdm ed van ban 
hudng dan va quy dinh ro ve nhung hanh vi 
tren, de lam ca sd phip ly giii quyet nhung 
vu vipe lien quan den viec nguge dai, quay roi 
tinh due, cuong buc lao dpng, dung vu lyc doi 
vdi lao dong giiip viec gia dinh. 
De ed the hgn che tinh trang nguge dai, quay 
roi tinh due, eudng biic lao dpng, dimg vu luc 
eiia NSDLD doi vdi NLD thi co quan quin Iy 
trye li^p lao dpng giiip vipc gia dinh la 
UBND xa, phudng, thi Iran phii thue hien tot 
tham quyen cua minh do la kiem tra sat sao so 
lugng Iao ddng giiip vipe tgi dia phuong minh 
thong qua viec ding ky cua NSDLD. Khi 
NSDLD ed hinh vi nguge dai, quay roi tinh 
duc, cuong biic lao ddng hoae ed nhiing hanh 
vi VI pham phap luat khie thi NLD phii nhan 
thire dugc vi to cao ngay eho UBND xa, 
phudng, thi tran nai minh lam vi^c. Khi NLD 
to eio thi UBND xa, phudng, thi tran phai kip 
thdi tiep nhgn va giii quyet tript de, 
Nhiing phan tieh vi giii phip de ra ben tren 
nhim myc dieh nang eao hieu qui dieu chinh 
eua phap lugt lao ddng Viet Nam doi vdi lao 
dpng li ngudi giiip viee gia dinh. Chi khi nao 
phip lugt phli hop vdi ddi song, khdng cd sy 
chong cheo giira eae quy dinh phap luat va 
die biet NLD va NSDLD nang eao y thiic 
thuc hien phap lugt (hi khi dd phip lugt mdi 
phit huy tic dyng toi da bio dim quyen Ipi 
eho NLD giup viec gia dinh 
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ABSTRACT 
SOME ISSUES ON LEGAL GUARANTY 
FOR HOUSEHOLD HELPERS IN VIETNAM 
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This article analyses some provisions of Labor Code 2012 and detailed guidelines in implementing 
some articles of incorporation of the Labour Code on household helpers, as follows. Labor 
contract. Hours of work, rest time, safety, occupational health. Salary, social insurance, health 
insurance, which show legal guarantee for the household helpers. In addition, this article evaluated 
the feasibility and provided measures to complete and improve the implementation of these 
regulations in order to protect rights of this working group. 
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