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HOAT DONG HOP TAC PHAP LUiiiT Vdl NI/CIC NGOAI UEN QUAN ^H VIEC DJiM B A O 
QUYEN CONG DAN DUdi GOC Dd LUAT HANH CHiNH VA TO TUNG HANH CHINH 

\. Cac du an hop tac lien quan den 

ITnh vuc bao dam quyen cong dan thong 

qua CO che khieu kien hanh chinh 

1.1. Theo "Bao cao danh gia ve sir phat 

triin ciia he thdng phap luat Viet Nam den 

nam 2010" cua Chinh phii, cho den nay ed 

khoang 30 co quan Viet Nam cd sir hgp tie 

vdi nude ngoai trong ITnh vue xay dung va 

thuc hien phap luat. Cac ddi tic nude ngoai 

rat da dang, bao gdm cac chinh phu nude 

ngoai nhu: Phlp, Thuy Dien, Dire, Nhat Bin, 

Dan Mach, Phan Lan, Canada va Han Qude, 

cac to chite lien chinh phii nhu to chiie UN, 

EU, cac td chirc phi chinh phu (NGOs) nhu 

vien KAS, FES vl cac td cbiic tai chinh khu 

vuc vl quoc ti nhu td ehiie WB, IMF, ADB. 

Cac boat dpng hgp tie qude te da cd nhieu 

thanh tuu dang ke. Tuy nhien, pham vi bli 

viet tap trung de cap mot sd du an hgp tac 

phap luat vdi nude ngoai (Nhat Ban, Diic) 

lien quan den viec bao dim quyen cdng dan 

thong qua boat dong khieu kien banh chinh. 

To chiic JICA (Nhat Ban) bat dau tien 

hinh boat ddng hgp tac phap luat ddi vdi 

Viet Nam diu nhirng nam 1990 va phIt trien 

nhay vpt tir nam 1996 thong qua viec ki ket 

Hiep dinh trg giiip phap li giti:a JICA va Viet 

Nam. JICA da chu dong giiip do Viet Nam 

trong viec hoan thien phap luat trong ITnh 
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vuc dan sir va thuong mai, nhu Bg luat dan 

su nam 1995, Bg luat td tung dan sir, Luat 

thi banh an dan su, ciing nhu cac van ban 

quy pham phap luat ve sd hiiu tri tue, trgng 

tai thuong mai, hoi nhap kinh te quoc te... Su 

thanh cdng cua nhirng trg giiip trong thdi 

gian qua tao duge niem tin va thu biit sir 

quan tam cua ddi tie Viet Nam ddi vdi mot 

vai ITnh vuc mdi cua luat hanh chinh nham 

dim bao hiru hieu hon quyen co ban cua 

cdng dan, nhu viec xly dung du an Luat boi 

thudng nha nude, Luat thu tue hanh chinh, 

Luat tiep can thdng tin... Nhat Ban, thdng 

qua to chuc JICA, nen tiep tue giiip dd Viet 

Nam trong viec ban hanh Luat td tung banh 

chinh tren co sd nhiing kinh nghiem sira ddi 

Luat kien tung hanh chinh Nhat Bin nam 

2005 nham dam bao quyen khieu kien ciia 

cong dan duge dat trong co che giai quyet 

hiru hieu, gan vdi cac yeu cau cua nha nude 

phap quyen. Trong ITnh vue xay dung the 

che vl thuc hien phap luat, Td chire JICA da 

giup da Toa an nhan dan tdi cao chuan boa 

vl xuat ban cle ban an giam doe tham va 

gidi thieu binh thiie In le. Tuy nhien, viec 

xult ban va cdng bd rong rai cle ban an banh 

chinh van cdn ban che. 

Vien FES (Diie) ed mdi quan he hgp tic 

sdm nhlt vdi Chinh phu Viet Nam tir nam 
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1989 qua viec xay dung cac du an luat lien 

quan den an sinh xa hoi, lao dong bao biim, 

tai phan hanh chinh. Nhiiu cuoc hoi thao vi 

tai phan hanh chinh da duge td ehiic, mot vai 

chuyen gia Viet Nam da duge eii di hgc ve Ii 

luan luat hanh chinh va mo hinh toa an hanh 

chinh cua Diic. Tuy nhien, du an nay da ket 

thiie vao dau nhirng nam 90 ciia the ki trude. 

Viet Nam eiing hgp tie vdi vien KAS, Bg tu 

phap bang Bac sdng Ranh, to chiic GTZ tir 

nhirng nam 1994 trong cle ITnh vuc nhu: dan 

su, kinh te, hon nhan gia dinh, thi hinh an 

dan sir, tuy nhien khdng cd ITnh vuc tai phan 

hanh chinh. Gan day, trudng Dai hgc Luat 

Ha Noi da ket hgp vdi Vien FES to ehiie 

thanh cdng hoi thao luat td tung hanh chinh 

nude CHXHCN Viet Nam va Cong hda lien 

bang Diie (thang 10 nam 2010), danh dau su 

quan tam trd lai ddi vai ITnh vuc nay cua 

phia ddi tie Diie, thiie day hon nira boat 

dong hgp tie phap luat giira hai nude trong 

ITnh vuc luat cdng ndi chung va luat hanh 

chinh ndi rieng. 

1.2. Su It quan tam ciia cac du an lien 

quan den luat hanh chinh ciing nhu viec 

giai quyet kien tung hanh chinh vi nhting li 

do sau: 

Mat la theo hgc gia Thuy Dien Bertil 

Wermergen, luat hinh chinh trong do mang 

ve bao ve quyen cdng dan trude sir xam 

pham ciia cdng quyen duge xem nhu la mot 

dinh chi phap li (legal discipline) thudng bi 

sao nhang. Luat hanh chinh cua moi quoc 

gia thudng khong duge xay dung mot each 

chat che, mang tinh he thdng va viec phat 

triin blng each nay hay each khac thudng 

theo mot each thiic khong thong nhat.*'* 

Hai la kien tung hanh chinh duge xem 11 

noi dung mdi phat trien ciia luat hanh chinh 

duong dai tren the gidi tir cuoi the ki XX. 

Chac chan rang cac du an lien quan den ITnh 

•vuc nay ddi hdi phai mat nhieu thdi gian va 

dap ling cac dieu kien hien tai ciia cac nuoc 

nhan su trg giiip. Viet Nam, ve mat lich sir, 

la qude gia ed luat hanh chinh phat trien 

phiic tap. Nhiing thay ddi cua Viet Nam tir 

dau nhirng nam 90 cua the ki trude cung vdi 

su thiic day cac boat dong hgp tac phap luat 

quoc te da dem lai sir phat trien dang ke 

trong he thdng phap luat. Tuy nhien, trong 

ITnh vue luat hinh chinh, van chua thu hiit 

duge nhieu du an vi mot vai li do nhu sir ban 

che eiia thii tue hanh chinh, sir ban che cua 

van ban phap luat lam ca sd cho boat dong 

hgp tie, su khdng hoan thien Ii luan ve tai 

phan hanh chinh, su han che cua doi ngii cin 

bd va sir luong lu cua cac doi tie nude ngoai. 

Ba Id kien tung hanh chinh khong chi 

lien quan den nhirng van de ve luat thu tuc, 

ma con lien quan den nhiang luat ndi dung 

phiic tap, lien quan den nhieu ehu the. Nhiiu 

ITnh vuc eting dang cdn cd nhiiu tranh cai 

nhu quan li dat dai, xay dung dd thi, giao 

thdng, kinh doanh dudng phd... LTnh vuc 

kien tung hanh chinh thudng gin bd chat che 

vdi luat va chinh sach trong nude, dac biet 

gan lien vai ca che quyen lire va cac vln dS 

nhay cam khac. Mot vai ddi tie nuoc ngoai 

van chua manh dan thiic day cac boat ddng 

hgp tac phap luat trong ITnh vuc nay. 

Tuy nhien, nhu cau hoi nhap qude ti gin 

day chi ra ring mot qude gia khdng thi phat 
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trien neu tach biet vdi cac nude khac. Ben 

canh dd, khi sd lugng cle nha dau tu nude 

ngoai den vdi Viet Nam ngay cang tang, 

Viet Nam can phai phat trien mang phap luat 

lien quan den kien tung hanh chinh nham 

dam bao quyen co ban cua cdng dan va td 

chirc, bao gdm ca ddi tac nude ngoai phu 

hgp vdi cac dieu udc va thdng le qude te. 

2. Kien nghj nham thiic day cac dy an 
lien quan den linh vyc khieu kien hanh 
chinh, bao ve quyen cong dan 

Hoat dong hgp tac phap luat vdi nude 

ngoai d Viet Nam rat da dang va nen duge 

phat trien trong mgi ITnh vuc. Tuy nhien, 

trong pham vi bli viet tie gil tap trung dua 

ra nhirng kien nghi ddi vdi cac du In lien 

quan den ITnh vuc kien tung banh chinh, 

hudng tdi cac ddi tie la Nhat Ban va Dirc. 

a. Ho tra hoan thien khung phdp li 

Hien nay, elc luat cua Viet Nam lien 

quan den che dinh khac phuc hinh chinh 

(administrative remedy) vln dang trong giai 

doan xly dung vl holn thien nhu Luat td 

tung hanh chinh, Luat bdi thudng nhl nude, 

Luat khieu nai hinb chinh, Luat thu tuc hanh 

chinh.' ' CIc luat tren van eIn duge tiep tuc 

hoan thien trong tuong lai nham dam bao 

tinh minh bach, khich quan trong boat ddng 

quan li, cting nhu bao ve biiu hieu cac quyen 

CO ban ciia cdng din khdng bj xam pham bdi 

cac to chirc va cl nhin cdng quyen. Cac can 

bp CO tham quyen nen thay ddi nhan thire 

lien quan den ITnh vue luat cdng, can tach 

biet cac vln de chinh tri vl phlp luat de viec 

hgp tac duge tiin hinb thuan Igi. Nhu vay, 

viec hoan thien khung phap li lien quan den 

ITnh vuc kien tung hinb chinh, bao ve quyen 

cdng dan duge xem 11 nhan td quan trgng, 

true tiep tie dong den qua trinh nhanh bay 

cham cua viec du nhap Nha nude phap 

quyen vIo Viet Nam. 

Do cd sir nhan thirc khdng day du ve y 

nghTa va muc tieu cua boat dpng hgp tac 

phlp luat, mot tam li cd the nay sinh la hgp 

tac cd nghTa 11 tii trg ve tien, din den sir 

thieu chu ddng va binh dang. De khac phuc 

dieu nay, cac ddi tie Viet Nam nen chu ddng 

ban trong viec xay dung ke hoach, thdi gian, 

noi dung, ngudn nhin lire va van de tai chinh 

Hoat ddng hgp tac phap luat ddi khi co 

sir chdng cheo hoac bd trdng mot sd ITnh vuc. 

Cd ITnh vue nhan duge nhieu du an va ddi 

tac tham gia, cd ITnb vuc lai khdng co dir In 

nlo. Thuc te, nhieu ddi tie khdng mudn thiic 

dly du an ddi vdi nhirng vln de nhay cam 

chinh tri, nhu co che quyen lire nha nude, 

quyen con ngudi... Ben canh sir luong lu ciia 

cac nha tai trg, thu tuc hanh chinh cung la 

trd ngai cho elc du an pbli trien. Hien nay, 

cd nhieu nhl tai trg den vdi Viet Nam, su tu 

do lira chgn cac nha tii trg va viec canh 

tranh gay gat gitra hg ciing khien cho Viet 

Nam phai eIn nhae than trgng xem du In 

nlo thich hgp vdi cle ddi tac nude ngoai nao, 

llm the nao de dat duge Igi Ich doi ben. 

Theo chimg tdi, ben canh viec phat trien hgp 

tie vdi tat ca cac nude, lien quan den ITnh 

virc kien tung banh chinh va luat cdng, Viet 

Nam nen md rdng du an ddi vdi cac nude 

thudc he thdng luat chau Au luc dja va cac 

nude ed nhieu kinh nghiem trong viec bpc 

tap luat nude ngoai. 
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Nhat Ban la ddi tie trg giiip sdm va lau 

dai, ke tir dau nhirng nam 1990. Viet Nam 

nen chu dong xay dung nhiing du an hgp tie 

lien quan den viec ban hinh cle luat co ban 

ve khac phuc hinh chinh ma Nhat Ban da cd 

tir rat lau. Ben canh do, viec sira ddi Luat 

kien tung hanh chinh nam 2004, Luat thu tuc 

hanh chinh nam 2005, eiing nhu viec cai 

cleh he thdng tu phlp tir nam 2001 11 nhiing 

bli hgc kinh nghiem cho Viet Nam trong 

ITnh vue xly dung, thuc hien va dao tao phap 

luat. Nhat Bin ciing cd kinh nghiem trong 

viec hgc tap li luan luat banh chinh phuong 

Tly (Dire, Phap), vdi nhieu thanh tuu dang 

ke, do dd cd the chia se nhiing khd khan ma 

he thdng phap luat Viet Nam dang pbli ddi 

mat trong giai doan chuyen ddi. 

Dire la nude hgp tie sdm nhat vdi Chinh 

phu Viet Nam trong viec thuc day sir ra ddi 

ciia tai phan hinh chinh. Rlt nhieu hgc gia 

Viet Nam da hgc va tiep thu li luan luat hanh 

chinh cua Ddc mong muon thiic dly su hgp 

tac vl phat trien luat hinh chinh Viet Nam 

theo hudng cac nude ed luat binh chinh pbIt 

trien nhu Dire, Phap. Theo li luan eiia Alan 

Watson ve cay ghep luat nude ngoai (legal 

transplant): mot nude ed the mugn phap luat 

cua nude khac vl ea hai deu mugn cua nude 

thir ba, do do cd khuynh hucing cd nude hgc 

tap li luan phap luat cua Nhat Ban vl tim 

thay ngudn gdc tir phlp luat eiia Diie. 

Vdi y ngliTa nay, viec phat trien hgp tac 

vdi Dire de holn thien md hinh toa hinh 

chinh hien tai ndi rieng va li luan luat hanh 

chinh ndi chung thuc sir la can thiet. Tuy 

nhien, Viet Nam eting can tiep tue thuc day 

viec hgp tac vdi nhieu nude khac nhau de 

hoan thien khung phap Ii nhu My, Canada, 

Ue... lien quan den luat noi dung phIt sinh 

trong cac ITnh vuc da dang cua quan Ii hanh 

chinh nhu luat canh tranh, kinh doanh 

thuong mai, sd btiii tri tue, dat dai... De dat 

duge thanh cdng, cac ddi tic nude ngoai nen 

kien nhan va hieu sau ban ve van boa vl boi 

canh hien tai cua Viet Nam. 

b. Hd tra xdy dung the che 

Mot he thdng phap luat khong the ggi la 

bull hieu neu thieu di hieu qua thuc te eiia 

viec thi hanh. Cho tdi nay ed bon 10 nhl tai 

trg lien quan den viec xay dung the che va 

tbi banh phlp luat. Lien quan den ITnh virc 

nay, mot vai de nghj dua ra nhu sau: 

Mpt Id trong viec hoan thien md hinh toa 

binh chinh, Viet Nam can xay dung ke 

hoach thay the he thdng toan In nhan din 

theo don vi hinb chinh bang md hinh toa 

khu vuc (tham khao md hinh toa an cua Nhlt 

Ban). Ben canh sir thinh cdng cua cac du an 

hgp tic trude day, sir giiip da eiia td chirc 

JICA trong viec xuat ban bin an giam ddc 

tlilm cua Toa an nhan dan tdi cao, dlo tao 

cin bg phap li duge danh gia cao. Ddi tac 

Nhat Bin bieu sau ve van boa Viet Nam, co 

che nha nuoe eiia Viet Nam cung nhu nhirng 

trd ngai trong qua trinh chuyin ddi. Vdi y 

nghTa nay, viec thiic day du an lien quan din 

cli each md hinh toa an, eting nhu viec hgp 

tac vai Nhat Ban 11 can thiet. 

Hai la lien quan den di xult thinh lap 

CO quan tai phan hanh chinh, Viet Nam nen 
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md rdng sir hgp tac vdi nhieu nude khac 

nhau de nhan duge nhieu Idi khuyen va sir 

giup dd vi day la md hinh hoan toan mdi 

doi vdi Viet Nam. 

Ba Id lien quan den viec thuc dly nang 

lire CO quan thi banh an, Viet Nam va cac ddi 

tac nude ngoli nen cd cle du an true tiep tic 

dpng den bieu lire cua cac ban an tai tda In 

dja phuong, bao ve triet de quyen Igi cua 

ngudi dan dja phuong khi bi xam hai bdi co 

quan cdng quyen, nhan nhieu su tham gia va 

phan hoi tir phia hg. 

Cudi ciing, cac du an hgp tac nen nham 

budng tdi co quan quan li banh chinh d dia 

phuong, dac biet la d cap co sd. 

c. Hd tra viec ddo tao phdp ludt vd trao 

doi thong tin phdp li 

Sir thanh lap Trung tim nghien ciiu luat 

Nhat Ban tai Viet Nam mang den co hdi tdt 

cho sir phat trien dao tao phlp luat va trao 

doi thong tin phap li, khdng chi giira hai ddi 

tac Viet Nam - Nhat Ban ml vdi ca cac ddi 

tac khlc thdng qua mang ludi hgp tac. 

Lien quan den viec dao tao luat, viec hgp 

tac nen tap trung vIo mdt sd van de nhu: 1) 

Xly dung khoi hgc phdi hgp dao tao thac sT 

va tien sT d Viet Nam; 2) Td chirc cac buoi 

boi thao vdi sir tham gia cua cle chuyen gia 

nude ngoai dac biet lien quan den ITnh vuc 

luat cong, bao dim quyen con ngudi, quyen 

to chirc va cl nhan trong qua trinh hoi nhap; 

3) Mdi cac chuyen gia giang bai hoac budng 

din each nghien cim li luan thong qua viec 

phan tich ban an, each viet van de mang tinh 

hpc thuat; 4) Trao ddi chuyen gia giira hai 

nude, tiep tuc cir nhieu sinh vien, can bd 

nghien ciiu d nude ngoai, dac biet lien quan 

den ITnh vue luat cdng; 5) Ung bg cac 

phuong tien, gilo trinh va co sd dir lieu luat... 

Lien quan den viec dao tao nghe luat, do 

viec dlo tao nghe luat d Viet Nam van chua 

mang tinh he thdng va chuyen nghiep, tac 

gia ung hg viec thanh lap trudng day nghe 

luat (law school) song song cung vdi khoa 

luat sau dai hgc (graduate school of law) de 

dim bao viec dao tao phlp luat pbli la mot 

qua trinh: dao tao luat co ban - dlo tao 

chuyen sau - dao tao nghe - ki tbi tu phap 

quoc gia - bdi duong chuyen slu tai Hgc 

vien tu phap. Viet Nam va cac ddi tic nude 

ngoai nen thiet lap cle du an tang cudng 

nang lire ciia tham phan banh chinh, nhu kT 

nang phan tich ban an, cac khoi hgc ve hoi 

nhap qude te, ngoai ngir va cdng nghe thdng 

tin; cac du an nham giup do Hgc vien tu phap 

trong viec cai each chuong trinh dao tao, chu 

trgng den mdi ITnb vuc rieng biet... 

Lien quan den trao ddi thdng tin phap Ii, 

cac doi tac nen x'ay dung nhieu du an ve co 

sd dir lieu luat tren Internet, tir dien lap phap 

(bien nay, Trung tam thdng tin phap Ii 

Trudng dai hgc tdng hgp Nagoya da xay 

dung thanh cdng website ve dich thuat luat 

Anh - Nhlt, co sd dir lieu luat Nhat Ban 

bang tieng Anh). 

Td chirc JICA (Nhat Bin) da bat diu hgp 

tac vdi Viet Nam tir nhung nam 1993. Cho 

tdi nay, td chirc nay van tiep tuc nhiet tinh 

hgp tac va xem Viet Nam la chia khoa cua 

nhieu du an. Viec hgp tie khdng chi dimg lai 

TAP CHi LUAT HOC SO 1/2011 39 



NGHIEN CLTU-TRAP DPI 

d viec xay dung cac du thao luat ml lien 

quan den viec thi hanh luat va dlo tao eIn bd 

phlp li. Theo chinh sleh mdi, Td chirc JICA 

tiep tuc nhiet tinh hgp tie, trong do tap trung 

vao bdn nhiem vu: vln de nghi sir toan cau; 

xoa ddi giam ngheo; holn thien cdng tac quan 

li; dim bio an toln va an ninh xa hoi. 

Trong sd elc ddi tac nude ngoai, Viet 

Nam khdng the khdng duge nhae den dau 

tien trong muc tieu dii han cua Td chiie 

JICA vl Chinh phu Nhat Ban, bdi vi tinh 

phire tap va nang ddng cua Viet Nam trong 

giai doan chuyen ddi. Su thanh cdng trong 

viec cai each he thdng phap luat cua Viet 

Nam eiing ddng gdp cho sir thanh cdng 

cua chinh sleh trg giiip mdi cua Td chire 

JICA. Trudng Dai hgc tdng hgp Nagoya 

gan dly da thue hien nhieu du an hgp tac 

tap trung vIo viec holn thien ngudn nhan 

lire phap li, dac biet hudng tdi the he tre 

(duge xem 11 mdi quan tim Idn nhat trong 

chien luge trg giup) nhu cac du an tiep 

can elc thdng tin phlp li, du In nghien 

ciru nen ting elc mdn khoa hgc phlp li co 

bin d chau A, du an dap irng yeu clu cua 

cle nude nhan sir giup da* '... 

Viet Nam, vdi tu each 11 mot ddi tic cd 

nhiiu hua hen phat trien, nen dua vao nhirng 

diiu kien thue ti cua minh, ehil ddng thiet 

lap cac chuong trinh hgp tie dap ling vdi 

nhirng yeu cau dang mong dgi. 

Viec hgc tap luat va li luan phap luat 

nude ngoli thdng qua hoat dong hgp tie ddi 

ben la mot qua trinh tu nguyen, khlc vai giai 

doan thudc dia trude day va duge ua chudng 

trong bdi canh hien tai tren the gidi. De hoan 

thien li luan luat hanh chinh, cai cleh mo 

hinh va tham quyen toa hanh chinh, bio ve 

biiu hieu quyen ea ban cua cdng din, cac 

nha lam luat Viet Nam nen tiep can II luan 

cua luat chau Au luc dia, ket hgp vdi truyen 

thong phap li chau A va phu hgp vdi nhung 

dieu kien thue te trong nude. 

De cai each he thdng kien tung banh 

chinh d cac nude dang phat trien, can tiep 

can cac van de ea bin ve li luan va md hinh 

lien quan den viec thay ddi the che, bat dau 

tir each tiep can cua kinh te hgc. Can phai 

vugt qua nhiing eIn trd ve chinh tri eiing 

nhu nhirng ban che ve thu tue hinh chinh de 

dat duge thanh cdng cua cac du an lien quan 

den ITnh vue luat cdng, nham xay dung thanh 

cdng nhl nude phap quyen XHCN, mpi 

quyen eo bin cua cdng dan deu duge ton 

trgng vl bio ve ed hieu qua. Qui trinh cli 

cleh nen duge tien hinh mot each tir tir 

(gradualism) va la mot qua trinh hgc boi 

khdng ngimg./. 
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