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MUC LUC

PGS,PTS. LE SY GIAO : |
LuAt tuc, su hinh thinh va vai trd cha nd trong dai .S(“)'ng cla
mot s cu dan.
CAM TRONG : : : i
Luat tuc cha ngudi Thai & Tay Bic Vigt Nam.
PHAN THANH
Mot s8 ludt tuc co ban cia dan tO0c Hmongz (Mong) & Vidt
Nam.
pb PUC HAP "
Nhiing nguyén tic co ban cia luat hinh sy va mdi quan h¢ vai
ludit e & nudc ta.
L6 QuOC TOAN L
BoO luat dan sy cla nudc cOng hod xi hoi chl nghia Viet Nam
vavvice thuc thi & cac dan (0c thifu 56 Thai - H'Mong.
NGUYEN THINH
Viin hod luft tuc truyén thdng cta ddng bio Thii & Tay Bic
Vict Nam vai vice quan 1y xa hoi.
PTS. NGUYEN NGOC THANH
Luft hon nhan gia dinh cta nude CHXHCn Vict Nam va vice

thuc thi & cic dan 16c thidu s& Thai, HMong.
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LUAT TUC, SU HINH THANH VA VAI TRO CUA NO TRONG BOI
SONG CUA MOT SO cU DAN

PGS,PTS. Lé Sy Gido
Truong Dai hoc KHXH& NV
Dai hoc Qudc gia Ha Ngi.

Trong tic phdm "Ngudn gdc cha gia dinh cha ch¢ do tr hitu va ciia
nha nu6c” khi nhan xét vé€ ch¢ do thi toc miu h¢ cla ngudi Indian & Bic
M, Angghen di viét: "Tu do, binh ding, bac ai tuy chua bao gid duge
néu thanh ¥ thic, nhung vin la nhitng nguyén tic co ban cla thi toc, con
thi 10c 1a mot don vi cia cd mot che do x4 hoi, 1d co s chia x3 hoi ¢ 16
chitc ctia ngudi Indian. Didu d6 cit nghia vi sao ngudi Indian ¢o tinh théin -
doc lap, bat khuat, co thai do tu trong, 1a nhig dfrc tinh ma moi ngudi

déu thira nhan & ho"m

Thi tdc, cung v6i nd 14 giai doan cudi clia ch€ do cong xa (hi 10¢ ¢b
thd duage coi 1A thoi ky xuft hien cla ludt tue. Ludit tue, cling vai cac gia tri
tinh thiin, vin hod cia thoi ky tién s va cta ¢d cde giai doan sau di o
cho con ngudi ¢d duge nhitng phadm chat ma dén nay vin duixe coi nhwr LA
chuiin muc cla dao dbre, clia nép sdng, do 1a "tinh thin doc lap, bat
khut", "thai do tr trong" mi bat ky dan toc ndo ciing déu it dé cao.
Cung v6i thai gian, luat tue 16n tai song hanh cing vai ludt phap trong cac
X3 hoi co giai ¢Ap va nhd nudc nhu 1a mot y&u 16 vira Gn vira hi¢n, vira
khong chinh thdng vita chinh thdng chi phdi cic hoat dong xd hoi cha
nhi¢u cu dan. D3di vai cac e ngudi thiu s & nudce ta, va ndi ritng 1 cic

trudng hop cta ngudi Thad, ngudi HMong tinh hinh nay I3 it 1o rang.

- Ph.Angghen: Ngudn goc chia gia dmh cha che do tu huu v ctta nha nudc.
Nxb Sy that, TIA Noi, 1972, trang 143,



I. VAN Bl NGUON GOC CUA LUAT TUC.

Sau nhiGu nam swu tdm, chinh 1y va dich thult d€ r6i cong ba thinh
mot cudn sach cuc ky 1y thi, cudn "Cic (dp quan cia ngudi Ede & Dic
Lic" ma ngudi ta quen goi 1a Ludt tuc Ede, ngay tir ndam 1939 tac gia cba
no, L. Sabaticr da vict:

"Bon ngudingodi, ngudi Vict, ngudi Xiem, ngudi Micn, ngudi Lio
ndi rilng cdc ngudi 13 moi rg, vi cic ngudi khong co Juat phép. Ho che bai
cic ngudi va coi khinh cic ngudi vi ho khong hidu biét cac nguai”.

"Ho nght ring cic ngudi khong cé luat phap, nhung diéu do khong
dhng, bdi vi cic ngudi co, 8 tien clic nguoi xua kia di ¢o luat phap. T6
licn cac ngudi di xay dung ludt phiap d¢ bdo ve x(r sd, ddt d:ai v nhan dan
Déc Ldc, Nhung cac ngudi did quén mat, va néu con mot vai ngudi trong,
O cAc ngudi biét luat phap d6 thi ho sir dung d€ quiy nhidu nhan dan va
dé nén ho. '

"Nhimg ké vi pham hofic x0i giuc cic ngudi vi pham ludt phap,
nhiing ké d6 s€ [4 ¢ 10§, vi lam nhu vay, chiing mudn cic ngudi trds (hanh
no 1¢, chiing mudn dé cho bon ngudi ngodi van khinh mi¢t chc ngudi.
Nhung ké do s€ dua ra truy (6 trudic cic 1od an va s8 bi nghiem tri™"

-Gat sang mt bén quan difm chinh tri cha L.Sabaticr vai tr cich [
mot cong sir ngudi Phap & Pic ic hin [i rat thdm nhudn chinh sich "chia
dé tri" clia ho trudic day thi nhiing 16 nhén gii cha Sabatier d6n cic bo lac
Ede nhu trén di phin nio huéng (6i vin dé ma chiing (a dang quan am,
do 1a van dé ngudn gdc cha luat tuc (ma Sabatier goi 1 "luat phap™). Thue
ra, luat tuc xufit hi¢n khong phai 1i vi s thich ctia mot ¢ nhan nao, ciing
khong phai la nhitng sén phfm ciia ci nhan, nd ra doi nhim dim bio sy
6n dinh x3 hoi, duy tri sy t6n tai cd v& mat ndi gidng, cd vé mit vin hod

clia cong ddng. Co thé thiy a cic qui dinh, che nguyen tic trong moi mit

_ 1- Cac tap quan cla ngudi Bde & Pidc Lic. Tya clia L.Sabatier, ngudi suu tap. Cor
quan xufit bin EFEQ, 1939. Bin dich clia Vién Dan toc hoc (ban danh may). 11i Noi.,
1979, ‘



cha ddi s6ng cong déng din din duge chudn hoa, duge thira nhan rong rii
trong dan ching, r6i dén mot lic nio d6 bicn thanh nhimg "diéu at".
Ngudi ta ¢d th 1ap hgp cac diéu ludt ndy lai thinh dang luat I¢ ban muong
(Hit khoong mudng bin) d6i véi nhiing cu dan c6 chir viét nhu ngudi
Thai, hodc 1a nhitng diéu lujt duge truyén migng, duge ghi nhé trong dan
gian thong qua nhiing ngudi dai di¢n v& quyén luc hay 1on gido cha cong
ddng d8i véi cic cu dan khong ¢6 chit viét nhu ngudi Hmong hay ngudi
Ede va c6 thé bao gém nhibu 10c ngudi khic nital” ,

Nhung biing luat tuc ngudi ta da duy tri su 8n dinh clia cOng déng cu
dan nhu thé nio ? Qua ludt tuc Ede ¢6 thé thdy tinh thdn do duoc thé hign
thong qua cac maoi lien h¢ vai ban than ngudi (hd [inh, che vén A6 clia hon
nhan, cac hinh thic pham t0i, cic yeu clu bdo veé tai sdn cic ¢i nhan, cic
gia dinh va ¢d cOng dong. Tai sao lai & nhimg van dé 46 2

Trudc hét, d6i vai ngudi thi linh, Ngudi thi Iinh trong x& hoi thi 1o
va cic x3 hoi tién giai cAp ndi chung duge coi i ngm‘vi'dgi di¢n cho cong
ddng, "nim tay dan & md tay dan di". Vio giai doan cudi cha ch€ do cong
x4 thi toc, khi xa hoi di bdt ddu ¢O sy phan hoi gidu ngheéo thi quyén luc
clia ngudi thd finh 13 thir quyén luc 16i thugng. O nhibu cur dan cic thi
finh nidm trong tay cd "Vuong quyén" va "thin quyén" ‘cang lim cho
quyén uy clia ho tr& thinh tuyct ddi. Vai tr chich  d6 néu ai xiic pham
dén thi Iinh, néu ai chdng lai thd Iinh 12 xGc pham d&n cong dbéng, chdng
lai cong déng. Do d6, c¢6 th€ 1a ¢d v& miit chl quan va khach quan cong
ddng phai ¢6 cac diéu luat d€ bdo v¢ uy tin, bdo v¢ tinh hicu luc cia
nhiing phan quyét ctia ong ta va tat nhicn 1a phai bdo v¢ ¢ tinh mang cho
ngudi tht linh, O day, trong trudng hop ndy thd linh véi cong ddng 1a
mot, bdo v¢ thit linh 13 bdo v¢ cOng dbng, thi linh binh yen 14 cong ddng

binh yen. Vi vy méi ¢6 hi¢n twong & nhibu cu dan (ngudi Polenedi) nguoi

1- V& lugt 1¢ bin mudng cha ngudi Thai, xem Ding Nghietm Van va cic tac gii.
Tu licu vé lich s va xd hoi dan toc Thai. Nxb Khoa hoc xa hoi, 11a Noi, 1977, trang
266, trang 389.



thd Linh duge bio V(} tuy¢t d46i biing vice (ao ra quyén bat kha xam pham
ma ngudi ta goi 14 mana. | '

Hon nhan 1a didu kicn dam bdo cho xi hoi (6n tai vi phat rich vi
hon nhan quy¢t dinh vice "tai sdn xudt ra chinh bdn than con ngudi
(Ph.Angghcen). Nhu vy, hon nhan ¢é vai trd il quan trong trong vice bio
16n gidng noi. Nguyen tdc cin bdn ctia hon nhan trong xa hoi thi 0¢ 1a
ngoai hon vé mit dong ho nhung noi hon vé mit 10¢ nguoi. BE cho cic
nguyén tic ndy duge tudn tht mot cich nghiém ngit, (v trong cac mdi
quan h¢ xd hoi ngudi ta gidi han pham vi cho phép tién hanh hon nhan
theo dudng truc he va dudng bing h¢ nhu the nio dé kl1(;ng vio cac dicu
hét sirc kitng cAm ma x& hoi hign dai goi 14 101 "loan luan". Ngoai ra,
pham trit hon nhan con duge coi la pham tri dao dire, luan 1y, khong ai ¢
quyén vi pham. Cic difu ludt phat vé 101 nay thuong ral da dang, chu yCu
ding du lugn x3 hoi d€ dé cao hay phé phan nhan cach va liém s} ctia con
ngudi. D1 v6i mot s8 cu dan & Tay Nguyen, nhitng ké pham t6i loan luan
phai in trong nhitng chifc mang gidnh cho lon - 14 didu nhuc nhi nhat
trong céc hinh thire tring phat cia cOng dong.

Céc hinb thérc pham 01 duge phan dinh rdt chi (61 va ¢6 cac qui
dinh cu the v&i timg hinh phat mot, Trong nhidu nguyén nhan 1am cho i
hoi bt dn (hi vige pham (01 13 ¢6 tac dong phuong hai IGn nhat. Cac hinh
thirc pham 101 theo luat e Ede duge qui vé 5 dang thirc: Toi xic pham
tht linh; V& nhiing sai 1dm cda thd linh; Toi xic pham dén nhiing ngudi
khac; Cac toi v€ ngoai tinh, hi€p dam, loan luan; Cac oi 16n (hinh sw).
Tuy theo mic dO ning nhe ma ké pham toi phai chiu cic hinh phat tuong
xmg nao d6: Nhe 14 sim 1§ vat chng ta 16i thinh thdn, ning hon la boi
thudng bing hicn vat; 01 rat ndng ¢6 th€ bi dubi khdi lang hode chiu (0
chét.

D3i voi cic qui dinh vé (i sdn thi cac didu ludt chi y&u (ap rung
vio viéc bao vé quyén sd hitu v& cua cii, gia slic, quyén chitm hitu vé
ligu sin xufl quan trong nhat la dat dai cho cic ¢i nhan, cic gia dinh.

Trong su phan hoa cia tdng ldp xd hoi, cla cac bo phan cv dan trong lich-
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st, cho dén khi hinh thanh cic giai cfp ddi khang vi nha nudc, vé cu ban
cd ba hinh thirc thé hi¢n, ciing 1a ba giai doan k& tiép nhau: Tt sur phan
- chia thanh ngudi ty do va ngudi nod 1& dén sy phan bi¢t ngudi gidu, ké
nghéo va sy ddi khang giita nguoi thSng (ri va ngudi bi tri. Theo do, (ai
sdn cla ¢i nhan va gia dinh ngdy cang ¢6 gia tri ln trong giai doan cudi
cla xa hoi tién giai clp. Khong chi c6 cic clia cdi vat chal duoc coi li tii
san ma ngay cd nhitng nguoi no I¢ cling bi¢h thanh tai san cha cac chi sd
hitu xac dinh tir trude khi c6 sy xdc 14p cia phuong thire:sdn xuflt chitm
hitu no 1¢.

Do 14 nhitng co s thict yéu didm bdo cho sy tdn tai clia cac thiet ché
toc ngudi truyCn thdng va su xdc 14p ciic he thong luat tue d€ duy i su

1On tai doé. :

IL LUAT TUC TRONG HJGI SONG XA HOI TRUYEN THONG CUA MOT
sO TOC NGUOI 3 NUGC TA '

1. Nhitng van dé mang tinh phd quat.

Xa hoi truyén thdng & day hifu 1a xa hoi toc ngudi cha cic cu dan
trén linh thé nude ta d¢n trude cach mang. Tuy nhién, vide xdc dinh vé
mit thoi gian nhu vay chi 1 il tvong ddi, bdi 18, c6 rat nhiu gia i
truyén thdng vin hi¢n di¢n trong ddi sGng x4 hoi hien dai ma ngay ¢i cic
nha chuyén mon ciing khé ma truy xét duge thdi gian xuft hicn cda no.
Pham vi cic noi dung ludt tue ma phdn ndy dé cap chi khuon hep trong
vai toc ngudi nhy Hmong, Thai, Ede. Luat tuc cla h()\dﬁ khong lap tae
bi¢n mat sau Cich mang thang Tam, hoic 1i sau cac bi¢h dong lich sir, xii
hoi 16n lao, nd vén ton tai, chi phdi nhiGu mit hoat dong, nhidu finh vuc
cta ddi sng kinh (¢ - x@ hoi ngdy cang da dang. Diéu do gidp cho chimg
ta vin c6 th€ quan sat duge nhitng bifu hien clia luat tuc trong doi sdng X
hoi cd truyén tren cc dia ban dan cu hign nay, cho dit cac thiét chd xi hoi
d6 di duge thay (the biing mot hinh thirc xi hoi mai thdng nhat rén 1oan
. b0 lanh thd qudc gia.



1.1. Ludt tuc voi yéu cdu duy tri trdt tue xa hoi.

Cic xa hoi 10¢ ngudi truyén thong & cac vang thifu s& miéa ni
nude ta vé€ co ban thudc hai dang thitc ¢6 két cfu nhu sau:

Bin - mudmg: Dién hinh cho mién nfi phia Bic.

Buon (lang): Pién hinh cho céc viing Trudng Son - TAy Nguyén.

Thiét ché€ bin - mudng duge nhiéu nhi chuyén mon cho I gin voi
ch€ d¢ lanh dia, 1A mot hinh thai tién nha nwde. NEu so sanh thi qui mo
cac mudng 16n hon qui mo lang xa nhung lai nhd hon he thong Xii -
huyén. Thiét ch€ buon (lang) thuc ra 1a thict ch€ kidu lang nhung 1A lang
dong kin, chua ¢6 cic dang thirc lien ling. Trong thi¢t ché nay tinh chal
thi toc - bo lac bidu hign rat dam nét. O Truomg Som - Tay Nguyen trudic
Cich mang dftu d6 di ¢d hinh thirc "to ring” (lien ling) nIﬁmg chi mdi 1a
manh nha va ¢dn rit hi€m hoi, vi vAy "to rinh" khong phai 13 hicn trong
phd bi¢n, do vay, ling vin 1a don vi tu tri cao nhat. D Ja cdp do nio, bin
- mudng hay buon (lang) thi yeu c¢4u vé su én dinh xa hoi luon luon 14 van
dé wu tien s6 mot. Su gin ket cac thanh vien clia cong d6ng ¢ the 13 su
két hgp cac moi quan he huy€t thdng voi sy thufin nhat v& mit 10¢ ngudi
(nhu Tay Nguytn), hodic 1a su lien ket tdng 1Gp thdng tri chli y&u 1a thuoc
v& mot dong ho qui tde vai dai b phan nhan dan lao dong thudce vé cic
dong ho binh dan (nhu trudng hop ngudgi Thai, ngudi Mudng). Trong s&
cac ho dan khi nhicu trudmg hop ¢ ca cic cu dan khac 10c ma vé miit s6
lugng ho luon ludn 1a thanh phén thicu s6. Di 1A ai trong c¢ic thict che nay
cling déu phdi tuan thi cac qui udc, qui dinh truyén tir doi nay sang ddi
khac ma thuong 13 phén 16n cac diéu khodn chi y€u 1a d€ cho dai bo phan

nhiin din thuc hién.

Trat ty xa hoi duge duy tri thi xd hoi, hifu theo nghia "Su tac dong
lin nhau gita ngudi voi ngudi” mdi ddm bdo duge su 6n dinh d€ cong
d6ng phat trién bén vimg, dic bigt 1a chdng lai su can thi¢p, déng ho (ur
bén ngodi.



1.2. Ludt tuc ddm bdo cdc yéu cdu ciia hoat dong sdn xudt. .

Trong 18i ditll trudc mo C.Mac ngdy 17 thang 3 nam 1883 tai nghia
dia Highgate clia nudc Anh, Angghen di néi: "Gidng nhu Darwin di tim
ra qui ludt phat trién cla (h¢ gidi hitu co, Mac di tim ra qui luat phat trién
cha lich st lodi ngudi! Cai sy that gidn don ma da bj nhig 1op tu twdng
pht kin cho d€n ngdy nay 1a: con ngudi trudic het ¢in ISh;li in, udng, & va
miic di, r8i m&i co (hé 1am chinh tri, khoa hoc, nghe thuat, ton gido...""
Hoat dong lao d0ng san xudt cla con ngudi nhim dam bdo cic yeu ciu vé
in, ¢, mic ddm bdo cic nhu ciu vat chit cho su tdn tai va phéat trién clia
chinh ban than con ngudi. |

Cac diéu qui dinh cba lujt tuc ¢6 lien quan dén hoat dong lao dong
c6 quan h¢ trude hét 11 vige khai thac cac "Viing nuoi dudng". Cic ving
nuoi dudng 1a cic khu vue tr nhien thudc vé mot nhom dia phuong nio
d6. Cac thanh vién cua mdi nhém chi duoc siin bin, hai flm}m, danh ca
trong pham vi "Ving nuoi dudng" cda minh. Néu "Viing nuoi dudng” bi
xam pham c¢6 th€ din dén cic cudce xo6 xat nhuimg réi sau d6 thuong dugc
thu x¢p bing thwong lugng hod binh. Quyén khai khin dat dai ciing duge
luat tuc thira nhdn, bao v¢ dit dai thudc quyén cong hitu ¢la cong dong,
chi ¢6 cac thanh vién cla cOng déng mdi c6 quyén khai phi. Ngudi (a
bi€n dit rimg thanh cic cinh d6ng trong 1Ga, thinh cic minh nuong canh
tic ciy luong thue, ciy thue phdm, thianh cic manh vudn (dng cay an
qua, cay diic san. O nhiéu cu dan, vi nhu & nguoi Thai trude day khi manh
dat hoang di ¢6 ngudi danh difu "ta leo™ (milt cho - ky hitu bing cac 1am
dan tre néra) thi k& tr 6 minh dat di duge coi nhur 1 ¢o chi, dd thuoe vé
ngudi cdm cly "ta leo™. Cd khi ngudi ta tim duge cic sian vat qui nhu qué
rimg, ong mit, gb lim thi vicc danh dau quyén "s& hitu" bing cic ddu hicu
kidu "ta leo" déu dugc moi nguoi thira nhan va tuén tha w giac, nghitm
ngat.

- C.Mac - Ph. Angghen: Tuyén tap, Tap 5. Nxb Su that, 11 Noi, 1983, trang
662.
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