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HOAN T H P M O T S6 QUY DjNH CUA BO LUAT T 6 P G HJNH S|f N A M 2003 

VE KHANG CAo, KHANG NGHJ PHOC THAM 

Khdng cao, khdng nghi phiic thim hinh 
sy Id che dinh ed vj tri vfi vai trd quan 

trgng trong td tung hinh sy. Xet ed ve mdt Ii 
lugn va thyc tifin, khdng cdo, khdng nghi 
phiic tham hinh sy Id che dinh khdng the 
thifiu dugc trong phdp ludt to lung hinh sy 
Vift Nam, nd Id co sd phdp li de ddm bdo 
quyfin, lgi ich hgp phap ciia hi cfio ciing nhu 
nhimg ngudi tham gia td tung khdc. Ddng 
thdi, che dinh khang cdo, khdng nghi phiic 
tham hinh su ddm bao thyc hifn nguyfin tdc 
hai cap xet xii - nguyfin tdc quan trgng trong 
td tung hinh sy Viet Nam, nhfim dam bao 
linh cd cdn cir vd tinh hgp phap ciia bdn dn 
hoac quyfit dinh so thfim hinh sy, dam bdo 
tinh thdng nhat cua phap lual qua dd khdng 
ngimg tang cudng phdp che xa hgi chii 
nghia. Tuy nhifin, quy dinh cua phdp luat ve 
khang edo, khdng nghi phiic tham hinh sy vd 
thyc tien thi hdnh cdc quy dinh ndy cdn tdn 
tai nhung difim mau thuin, bfit cap vd nhiJng 
hgn chfi nhdt dinh, dnh hudng khdng nhd dfin 
hifiu qua xet xir vy an hinh sy, cy the bao 
gdm cdc van de sau: 

Thir nhdl. vfi ddi tugng ciia khdng cdo, 
khdng nghi phiic tham hinh sy 

Bd lugt Id lung hinh sy (BLTTHS) nam 
2003 ciia Viet Nam chua cd difiu lufit rifing 
tryc tifip quy dinh vfi ddi tugng khfing cao, 
khdng nghi phiic thdm md quy dinh gidn tifip 

ThS. NG6 THANH XUYiN* 

qua mgt sd dieu lugt trong BLTTHS. Cy thfi, 
Dilu 230 BLTTHS ndm 2003 quy dinh: "Xet 
xir phtic thdm la viic tod dn cdp Iren true 
tiep xil xir lgi vy an hogc xet lgi quyit djnh 
sa thdm ma bdn dn, quyel dinh sa thdm doi 
v&i vy dn dd chua cd hiiu luc phdp ludl bj 
khdng cdo hodc khdng nghi" vd Dieu 232 
BLTTHS ndm 2003 quy djnh; "Vien kiim sdl 
cirng cdp va vi^n hem sdt cdp tren true tiep 
cd quyen khdng nghi nhirng bdn dn hogc 
quyit dinh sa thdm". Theo dd, ddi tugng cua 
khdng cao, khdng nghi phiic thfim la nhiing 
ban dn, quyfit dinh so thdm chua cd hifu lyc 
phdp ludt. Nhiing ban dn, quyfit djnh dd cd 
hieu lyc phdp luat md phdt hifn sai lam 
khdng phdi la ddi tugng cua khdng cdo, 
khdng nghj phiic tham ma Id ddi tugng ciia 
khdng nghi gidm ddc thim hogc tai Iham.''̂  
Qua nghifin cim cy thfi cdc difiu lufit lien quan 
din ddi tugng cua khdng cdo, khdng nghi phiic 
thdm, chiing tdi nhdn thfiy BLTTHS nam 
2003 quy dinh khd ro rang ban fin so tham Id 
doi tugng cua khang cao, khdng nghi phiic 
thdm.̂ '̂ Tuy nhifin, BLTTHS nfim 2003 lai 
chua quy djnh cy the nhimg quyfit dinh so 
thim hdo Id ddi tugng ciia khdng nghi phiic 
thfim. Tgi Myc 2 Phan I Nghi quyll ciia Hdi 

* Vifn Khoa hQc phdp li, Bf tir phdp 
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ddng tham phdn Tod dn nhdn dan l6i cao s6 
05/2005/NQ-HDTP ngdy 08/12/2005 hudng 
dan thi hdnh mdt so quy djnh trong phan thii 
tu "Xci xu phiic thim" ciia BLTTHS ndm 
2003 (Nghj quyit so 05/2005/NQ-HD'l P) cd 
hudng dan nhOng quyll djnh so thim Id d6i 
tugng ciia khdng nghj phiic thim bao gom: 
Quyet djnh tgm dinh chi vy dn; quyet djnh 
dinh chi vy fin; quyel dinh dp dyng bifn phdp 
bdt bugc chOa bfnh \;i cdc quyet djnh khdc. 
Vdi doi tugng Id cdc quyit djnh khdc. Nghj 
quyit so 05/2005/NQ-HDTP chi hudng dan 
chung chung md khdng neu cy the dd Id nhChig 
quyfit dinh ndo. Nhu vgy, cd BLTTHS ndm 
2003 vd Nghj quyll s6 05/2005/NQ-HDTP 
dfiu chua quy dinh rd quyit djnh so thim nfio 
Id ddi tugng ciia khdng nghj phiic thfim. Mdt 
khac, hien nay giGa cdc quy djnh cua BLTTHS 
ndm 2003 vd huong dan trong Nghi quyfit 
05/2005/NQ-HDTP vdi vifc nhan thirc, van 
dung trong thyc lien xfit xir cdn cd nhihig 
van dfi "xung dot".* ' Do dd, theo chiing tdi 
dfi gidi quyfit sy xung dot ndy can xdc djnh 
rd quyfit dinh so thfim ndo Id ddi lugng ciia 
khdng nghi phuc thfim trong BLTTHS ndm 
2003 hay trong thdng tu lifin tich giOa Tod 
an nhan dan tdi cao vd Vifn kiem sdt nhfin 
dan tdi cao. Ddng thdi, quy dinh tod dn phai 
gui ngay nhirng quyel dinh trfin cho vifn 
kifim sat trong thdi han hgp li de vifn kifim 
sdt xem xet cd khdng nghj phiic tham hay 
khdng. Theo chiing tdi, ngodi ba quyll dinh 
so tham dugc hudng dan cy thfi trong Myc 2 
Phdn I Nghj quyll sd 05/2005/NQ-HDTP Id 
quyfit dinh tam dinh chi vy dn; quyit dinh 
tam dinh cbl vu dn (Dieu 239); quyfit dinh dp 

dyng bifn phfip bfit huge chfta bfnh (Dilu 
316) cin b6 sung thfim quyll djnh khdi t6 vy 
fin (khodn 3 Dilu 109) cung Id quyfit djnh so 
tham thudc d6i tugng ciia khfing nghj phiic 
tham. Khofin 3 Dieu 109 BLTTHS ndm 2003 
quy djnh: "Trong iru&ng hgp quyel djnh khai 
l6 v\t dn hinh su cua Hgi dong xet xir khong 
CO cdn cu thi Vi^n kiem sdl khdng nghj lin 
loa dn cdp trin". Vifc coi quyit djnh khdi to 
vy dn cua hgi dong xfit xir lfi doi tugng ciia 
khdng nghj phiic tham Id hgp li vd can thilt, 
gidi quyet dugc nhOTig tranh lugn hifn nay 
ve vifc cd nfin bo sung quyet djnh ndy trong 
Nghj quyit so 05/2005/ND-HDTP hay khdng. 
Chiing tdi cho rdng quyfit dinh khdi td vy dn 
cua hgi ddng xci xii cung ddp iing dugc day 
dii cfic dieu kifn cua quyfit dinh so thfim Id doi 
tugng ciia khang nghi phuc tham: Mgt la 
quyet dinh khdi td vy an hinh su ciia hpi 
ddng xet xii Id quyfit djnh so tham chua co 
hifu lyc phdp ludl ngay vi theo quy dinh tgi 
khodn 3 Dilu 104 BLTTHS ndm 2003 thi 
quyfit dinh khdi td ciia hgi ddng xfit xii phai 
dugc giri ldi vifn kifim sdt dfi xem xfit, quyet 
dinh vifc difiu tra. Hai la quyfit djnh khdi to 
vy an hinh sy Id quyfit dinh lifin quan dfin 
vifc giai quyfit vy dn hinh sy. Hgi ddng xet 
xii ra quyet djnh khdi id vy dn hinh sy trong 
trudng hgp "neu qua vi^c .xet xir tgi phiin 
loa ma phdt hi^n dugrc lgi phgm hogc nguai 
phgm tgi mai cdn phdi diiu Ira" (khodn 1 
Difiu 104). Ba la quyll djnh khdi td vy an 
ciia hgi ddng xfit xir cip so thim niu khdng 
dii cdn cu, nfiu vifn kifim sdt khdng tifin 
hanh khdng nghi phiic thfim se khdng co 
trinh ty td tyng nfio khdc dl khdc phyc tinh 

TAP CHl LUAT HOC S 6 4/2012 



NGHIEN cuu - TRAO OOI 

khdng cd can cii, tinh khdng hgp phdp cua 
quyfit dinh khdi td trfin. Do dd, theo chung 
tdi Difiu 239 BLTTHS ndm 2003 cin dugc 
sua ddi, bd sung theo hudng quy djnh rd 
nhihig quyfit dinh so thim ndo Id doi tugng 
cua khdng nghi phiic tham dong thdi sdp 
xfip lai khoan 1 Difiu 239 cho phd hgp vdi 
khodn 2 Difiu 239 BLTTHS ndm 2003 vd 
dam bdo linh khoa hge ban. Cd thfi sira ddi, 
bd sung theo hudng sau: "1. Quyit dinh 
dinh chi vy dn, quyfit dinh tgm dinh chi vy 
dn, quyet dinh dp dyng bifn phdp bit huge 
chiia bfnh va quyfit djnh khdi Id vy dn ciia 
toa dn cfip so tham cd the bj vifn kifim sdt 
cung cap khdng nghi trong thdi hgn bdy 
ngdy, vifin kifim sdl cap tren tryc tilp khdng 
nghi trong thdi hgn mudi lfim ngdy, kfi tir 
ngdy tod an ra quyfit dinh". 

Thir hai, vfi chii thfi khdng cdo, khdng 
nghj phiic tham hinh sy 

Trfin CO sd kfi thira quy dinh vfi nhiing 
ngudi cd qt^en khang cdo tgi Difiu 205 BLTTHS 
nam 1988, Difiu 231 BLTTHS nam 2003 bd 
sung thfim chii thl cd quyfin khang edo phiic 
thim la ngudi bdo vfi quyfin lgi cho ngudi 
chua thdnh nifin hofic ngudi cd nhugc diem 
vfi tdm thdn hoac thfi chfit Id hgp li vd phii 
hgp vdi thyc tien xet xii phiic tham, dfim bfio 
tdi da cdc quyfin co ban cua ngudi tham gia 
td tyng hinh su. Tuy nhifin, quy dinh vfi 
quyfin khdng cdo ciia ngudi hi hgi vd ngudi 
dgi difn hgp phdp ciia hg tgi Difiu 231 
BLTTHS nam 2003 cdn tdn tai mgt sd difim 
khdng thdng nhdt so vdi quy dinh tgi mgt sd 
difiu lugt khdc trong BLTTHS nam 2003. Cy 
thl: Dilu 231 BLTTHS nam 2003 quy dinh: 

.... ngu&i bf hgi, ngu&i dgi diin hgp phdp 
cita hg cd quyen khdng cdo bdn dn hodc 
quyil djnh sa thdm", vdi cfich quy djnh nhu 
vgy cd thfi hifiu ngudi bj hgi vd ngudi dgi 
difn hgp phdp ciia hg cd quyin khdng cdo 
mgi bdn dn hodc mgi quyit djnh so thim 
chua cd hifu lyc phdp luat dong thdi ngudi 
bj hgi, ngudi dgi difn hgp phdp ciia hg cd 
quyin khdng cdo vl lit cd cdc vin dl md 
bdn dn sa thim dl cgp nhu: tgi danh, hinh 
phgt chinh, hinh phgt bd sung, miic hinh 
phgt chinh, mirc phat bd sung, bifn phdp tu 
phdp, miic boi thudng, xir li vat chirng, dn 
phi...'"" Quy djnh nhu vgy Id qud rgng vd 
khdng cdn thifit bdi lfi cd nhihig quyfit djnh 
trong bdn dn vfi xir li vgt chimg, dn phi... 
khdng lifin quan dfin quyfin lgi ciia ngudi hi 
hgi va trfin thyc lfi hg ciing khdng khdng cdo 
vfi cdc quyfit dinh dd. Difim e khodn 2 Dieu 
51 BLTTHS nam 2003 quy dinh ngudi bj 
hgi ho^c ngudi dgi difn hgp phdp ciia hg ed 
quyfin khang cao ban dn, quyfit dinh cua toa 
dn vfi phan bdi thudng ciing nhu vfi hinh 
phgt ddi vdi bi cao. Theo quy dinh trfin, 
ngudi hi hgi hofic ngudi dai difn hgp phdp 
ciia hg chi cd quyfin khdng cdo vfi phan bdi 
thudng thift hgi vd cdc van dfi ve hinh phgt 
nhu khung, miic vd logi hinh phgt mfi khdng 
cd quyfin khdng cdo vfi lgi danh, ve vifc 
mien trach nhifim hinh sy ddi vdi bi cfio. 
Theo quy dinh ndy thi phgm vi khdng cdo 
ciia ngudi bi hgi Id qua h?p, hgn chfi quyfin 
khdng cdo cua ngudi bi hgi. Khoan 3 Dieu 
249 BLTTHS ndm 2003 quy dinh: "Trong 
truang hop vien kiem sdl khdng nghi hogc 
ngu&i bi hgi khdng cdo yeu cdu ihi tod dn 
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cdp phuc thdm c6 Ihi tdng hinh phgt, dp 
dung diiu khoan 80 ludl hinh si/ ve ldi ndf^g 
hm". Nhu v§y. theo quy djnh ndy cd the 
hilu rdng ngudi bj hgi cd quyin khfing cdo 
cd vc tgi danh md tod dn cip so thim dd dp 
dyng d6i vdi bj cdo. Khodn 2 Dieu 239 
BLTTHS ndm 2003 quy djnh: "Quyil djnh 
lgm dinh chi hogc dinh chi vy dn cOa lod dn 
cdp sa thdm cd the bj khdng cdo Irong ih&i 
h(jn hdy ngdy. ki- lir ngdy ngir&i cd quyin 
khdng cdo nhdn dugc quyel djnh". Theo quy 
dinh nay cung nhu trong thyc lien xfit xir vd 
quan diem ciia nhieu nhd nghifin ciiu thl 
ngudi khdng cfio, trong dd cd ngudi bj hgi vd 
ngudi dgi difn hgp phfip ciia hg quy djnh lai 
Dilu 231 BLTTHS ndm 2003 chi cd quyin 
khang cdo ddi vdi quyit dinh tgm dinh chi 
vy dn vd quyfit djnh dinh chi vy dn cua tod 
an cdp so tham md khdng cd quyfin khfing 
cdo ddi vdi cdc quyfit dinh khdc' ' Chimg tdi 
ddng y vdi nhdm quan difim nay. Mdc dii 
quy dinh nhu vgy phan ndo ban chfi quyen 
khdng cdo ciia ngudi khdng cfio, tuy nhien 
xet mdt cdch todn difn cd vfi li lugn vd thyc 
lifin xel xu hifn nay thi quy dinh ndy Id hgp 
li vd phii hgp, trdnh dugc cde trudng hgp 
khdng cdo khdng cfin thifit. Nhu vdy. lifin 
quan dfin quyfin khdng cdo cua ngudi bj hgi 
hodc ngudi dgi difn hgp phdp cua hg cd ldi 
bdn difiu luat khdng thdng nhat vdi nhau 
ddng thdi hudng dan ciia ca quan cd thim 
quyfin cung khdng gidi quyit dugc sy chong 
cheo ndy. Dfiy Id vdn dfi khdng chi lifin quan 
dfin vific dfim bdo quyfin khdng cdo cua 
ngudi hi hgi ma cdn lifin quan dfin cdc quy 
dinh khdc nhu phgm vi xfit xii, quyfin siia 

bdn dn ciia tod dn cip phiic thfim... Chfnh vi 
v§y, nhit thilt phfii cd quy dinh rd rdng vi 
lh6ng nhit vl quyin khdng cfio cua ngudi bj 
hgi. Theo chimg tdi, ngudi bi hgi cd quyin 
khdng cdo bdn dn so thim ve phan hinh s\r 
vd phin b6i thudng thift hai, quyet djnh lgm 
dinh chi hodc lgm dinh chi vy dn ciia toa dn 
cip so thim. 

Bfin cgnh dd, Dieu 231 BLTTHS ndm 2003 
quy djnh ngudi bj hgi vd ngudi dgi difn hpp 
phdp ciia hg cd quyin khdng cdo bdn fin ho$c 
quyll djnh so tham vd tgi Myc 1 Phin I Nghi 
quyit so 05/2005/NQ-HDTP hudng dan hg 
cd quyin khdng cdo lodn bg bdn dn hojc 
quyll dinh so tham theo hudng cd lgi cho bj 
cdo hofic theo hudng ldm xdu han tinh trgng 
cua bj cdo. Tuy nhifin, khodn 3 Dieu 249 
BLTTHS ndm 2003 \e sua bdn an sa tham 
quy djnh: "Trong iru&ng hgp vien kiem sdl 
khdng nghi hogc nguai bi hgi khdng cdo 
yC'u cdu thi toa dn cdp phiic thdm cd the 
Idng hinh phai. dp dyng dieu khodn Bg lugt 
hinh S{r ve ldi ndng han; Idng muc boi 
thu&ng ihiii hgi..." ma khdng quy dinh vifc 
ngudi dgi difin hgp phdp ciia ngudi bj hai 
khdng cdo yfiu cau tdng hinh phgt, dp dyng 
difiu khodn BLHS ve tgi nfing hon; tdng 
miic bdi thudng thift hgi thi tod an cap phiic 
thdm cd thfi sira bfin dn so thdm theo hudng 
dd khdng. Difiu ndy dan dfin vific quy djnh 
quyfin khdng cfio ciia ngudi dgi difn hgp 
phdp ciia ngudi bi hgi trong mdt s6 trudng 
hgp chi la blnh thirc, khdng that sy ddm bdo 
quyfin khdng cdo phiic thdm cho hg. 

Chinh vi vgy, theo chiing tdi dl ddm bdo 
quyen khang cfio cua ngudi dgi difn hpp 
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phdp ciia ngudi bi hgi trong mgi trudng hgp 
nfin bd sung tu cdch td tung eua hg vdo 
khodn 3 Dilu 249 BLTTHS nam 2003 nhu 
sau: "Trong trudng hgp vifn kilm sdt khdng 
nghi hodc ngudi bi hai, ngudi dgi difn hgp 
phap ciia hg khdng cdo yfiu ciu thi tofi dn cip 
phiic tham cd the tdng hinh phgt, dp dyng 
difiu khoan Bg lugt hinh sy vfi tgi n^g hon; 
tdng mirc bdi thudng thift hgi...". 

Thir ba, thdi ban khdng cdo, khang nghi 
phiic tham hinh sy 

BLTTHS ndm 2003 quy djnh vh thdi 
han khfing cdo, khdng nghi trong phiic thfim 
hinh sy Id hgp li. bfin canh dd Nghi quyll s6 
05/2005/NQ-HDTP tgi Myc 4 Phin I hudng 
dan Dilu 234 BLTTHS ndm 2003 da quy 
dinh rat cu the vd chi tifit thdi difim bdt ddu 
vd thdi difim kel thiic ciia thdi hgn khang 
cdo, khdng nghi phiic tham hinh su. Vifc 
biet cdch tinh thdi difim bdt ddu va thdi 
diem kfit thiic cua thdi hgn khang cdo, 
khang nghi ddi vdi hi cdo va mdt sd ngudi 
tham gia td tung khdc Id rat quan trgng, lifin 
quan true tifip den quyfin khang cdo ciing 
nhu quyen lgi cua hg trong vy an. Ddi vdi 
kifim sdt vien, nhiing ngudi tien hdnh td 
lung hay nhiing nhd nghifin ciru, vific tifip 
can Nghi quyfit ndy khdng khd. Tuy nhifin, 
khdng phai ngudi khfing cdo ndo ciing tifip 
can dugc nhihig hudng dan nay ddc bift ddi 
vdi ngudi d viing sau, vimg xa, viing kinh tfi 
dac bift khd khan cd thfi do nhifiu nguyfin 
nhan khdc nhau nhu difiu kifin kinh tfi, dich 
vy intemet chua phd bifin, cdng tde tuyen 
truyen phdp ludt hifiu qud chua cao... Chinh 
vi vdy, theo chiing tdi cdch xdc djnh thdi 

diem bdt ddu va thdi diem kit thiic ciia thdi 
ban khfing cdo, khdng nghj phiic thim hinh 
sy phdi dugc quy dinh trong Bg luat to tyng 
hinh sy ndm 2003 siia ddi sau ndy - vdn bdn 
ma ngudi khdng cdo cd difiu kifn tifip can 
phd bien hon cd. 

Theo dd, khodn 1 Dilu 234 BLTTHS ndm 
2003 can dugc siia ddi, bd sung theo hudng 
nhu sau: "Thdi hgn khdng cfio Id mudi Idm 
ngdy, tinh tir ngdy tilp theo cua ngdy luyen 
dn. Doi vdi bi cdo, duong su vdng mdt tgi 
phifin lod thi thdi hgn khfing cao tinh tir ngdy 
tifip theo ciia ngdy ban an dugc giao cho hg 
hodc dugc nifim yfit. Thdi hgn khdng nghi 
ciia vifn kifim sal cimg cfip la mudi ldm 
ngdy, ciia vifn kifim sat cfip trfin true tifip Id 
ba muai ngdy, tinh tir ngdy tifip theo ciia 
ngdy tuyfin dn. 

Nfiu ngdy cudi cimg eua thdi hgn khang 
cao, khdng nghj vao ngdy nghi cudi luan 
hogc ngdy nghi lfi thi ngdy cudi ciing ciia 
thdi han khang cao, khang nghi Id ngdy ldm 
vific dau lifin tiep theo ciia ngdy nghi dd". 

Thir lu. thdng bdo viec khdng cao, khang 
nghi phuc tham hinh sy 

BLTTHS ndm 2003 quy dinh vfi thdng 
bdo vifc khdng cdo, khang nghi phiic thfim 
hinh su tai Difiu 236 trfin co sd kfi thira quy 
dinh tai Dilu 210 BLTTHS nfim 1988 ddng 
thai cd sira ddi, bd sung thfim mdt sd quy 
djnh mdi dd ddp iing dugc co bdn yeu cfiu 
ciia thyc lien ve vific thdng bdo khdng cdo, 
khdng nghi phiic thdm hinh su hifn nay. Tuy 
nhien, quy dinh tgi khodn 1 Dieu 236 
BLTTHS ndm 2003 vfi thdng bfio vifc khdng 
cdo, khdng nghi phiic thdm hinh sy cdn tdn 
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tgi mgt so diem chua hgp If, chua rd rdng, 
cin phdi cd sy siia d6i, bo sung cin thilt dl 
mgt mdt ddm bfio quyin lgi ciia bj cdo vd 
nhthig ngudi tham gia t6 tyng khdc, m$l 
khdc tgo ra sy dp dyng phdp lu t̂ th6ng nhit. 
Cu till nhu sau: 

Mdi la khodn 1 Dilu 236 BLTl HS ndm 
2003 chi quy djnh: "Vi^c khdng cdo, khdng 
nghi phdi dirge loa dn cdp sa Ihdm thong 
bdo bdng vdn bdn cho vi^n kiim sdt ciing 
cdp va nh&ng ngu&i Iham gia lo lyng" md 
khdng quy djnh lod dn cap so tham phdi 
thdng bao vc ndi dung khdng cdo, khdng 
nghj phuc tham. Ngi dung khdng cdo, khdng 
nghi phiic thfim cd ihfi finh hudng tryc lilp 
den quyfin vd Igi ich hgp phdp ciia bj cdo 
cung nhu nhiing ngudi lifin quan tryc tifip 
den khdng cdo, khdng nghi phiic thdm hinh 
sy. Vi vgy, vific thdng bdo ngi dung khang 
cao, khdng nghi phiic tham hinh sy Id cfin 
thifit nhdm ddm bdo quyfin lgi ciia bi cao 
vd nhting ngudi lifin quan dfin khfing cdo, 
khdng nghi phiic tham. Bj cdo va nhiing 
ngudi lifin quan dfin khdng cdo, khdng nghi 
phiic tham can phdi bifit khdng cdo, khdng 
nghi vfi vfin dfi gi, ndi dung cu the nhu thfi 
ndo, lien quan den nhirng chii thfi ndo, trfin 
CO sd dd dfi hg cd thfi chuan bi cho vifc bao 
vf quyfin vd lgi ich hgp phdp ciing nhu thyc 
hifn tdt quyfin bdo chiia cua minh tgi phifin 
tofi phiic thfim. 

Hai la crng theo khodn 1 Dilu 236 BLTTHS 
ndm 2003 chiing ta hodn lodn cd thl hilu lod 
dn cfip so thfim khdng nhung phai thong bdo 
vific khdng cdo, khdng nghi phiic tham cho 
vifin kiem sat cung cap md cdn phdi thdng 

bfio cho tit cd nhihig ngudi tham gia t6 tyng 
dfi dugc trifu t|ip tgi phifin tofi sa thim. Theo 
chiing tdi vifc BLTTHS ndm 2003 quy djnh 
vifc khfing cdo, khdng nghi phdi dugc tod dn 
cip so thim thdng bdo cho nh&ng ngudi 
tham gia t6 tyng Id qud rgng, tham chi khdng 
cin thill. Bdi lfi, Dilu 241 BLTTHS ndm 
2003 ve pham vi xfit xir phiic thfim cd quy 
djnh tod fin cip phiic tham xem xfit ndi dung 
khdng cdo, khdng nghj. Nfiu xfit thiy c^ 
thiet thi tod dn cip phiic tham cd thl xem x̂ t 
cdc phan khdc khdng bj khdng cdo, khdng 
nghj ciia bdn dn. C6 nghia Id ve nguyen tdc, 
tod dn cap phiic ihEim chi xfit xir vu dn trong 
phgm vi ngi dung khang cdo, khdng nghj, 
phan ndo ciia bdn dn so thfim bi khdng cao, 
khdng nghj thi xem xfit lai phan dd cdn cdc 
phan khdc ciia ban fin khdng bi khdng cdo, 
khdng nghi chi trong trudng hgp xet thfiy can 
thifit thi tod dn cap phiic thfim mdi cd the 
xem xfit, nfiu khdng cdo, khdng nghi loan bO 
bdn fin thi lod dn cap phiic tham sfi xfit xii l?i 
loan bg vy an. Bfin cgnh dd, nhOng ngudi 
tham gia to tyng dugc BLTTHS ndm 2003 
xdc dinh Id khd nhifiu, duge quy dinh cy the 
tgi Chuong IV tir Difiu 48 din Difiu 62. 
Trong mgt vy dn hinh sy cd thl bao gom 
hodc khdng bao gdm het nhiing ngudi nay, 
ddc bift trong thyc tien khfing cao, khdng 
nghi phiic thim hifn nay chii yiu la nhiing 
khdng cfio, khdng nghj lifin quan din bj cao, 
ngudi bi hgi, ngudi dgi difn hgp phdp ciia 
hg, nguyfin dan dan su, bi dan dan sy... ma 
khdng lien quan hfit d6i vdi tit cd nhiing 
ngudi tham gia to tyng. Nhu vay, vifc 
thdng bdo vifc khfing cao, khang nghj phiic 
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thim cho tdt ca nhiing ngudi tham gia td 
tung Id khdng can thill, md chi cin thdng 
bdo cho nhimg ngudi lien quan din khdng 
cdo, khdng nghi, bdi xfit cd vl tinh chit va 
phgm vi xel xir phiic thdm, tod dn cap phiic 
tham ldm nhu vfiy Id khdng vi phgm phdp 
lufit. Difiu nay se trdnh dugc nhOmg lang phi 
td tung khdng can thifit trong vifc xfit xir vy 
dn hinh su d cap phiic thdm. Nfiu xet thay 
cfin thiet, tod dn cap phiic tham vin cd thfi 
trifu tap nhiing ngudi khdng dugc thdng 
bao dfin phifin tod phiic tham dfi ldm ro cdc 
vin dfi trong vu dn. Chinh vi vgy, xufit phdt 
tir nhiing phdn tich trfin, theo chiing tdi 
khodn 1 Dilu 236 BLTTHS ndm 2003 cin 
dugc sira ddi, bd sung theo hudng sau: "Viec 
khdng cdo, khdng nghj vd ndi dung ciia 
khdng cdo, khang nghi phai dugc tod dn cap 
so tham thdng bfio bang van ban cho Vifn 
kifim sdt cung cap vd nhirng ngudi lifin quan 
din khdng cdo, khdng nghi trong thdi han 
bdy ngay, kfi tir ngdy nhan dugc khdng cdo, 
khfing nghi". 

Thir ndm, vifc bo sung, thay ddi, nit 
khdng cdo, khang nghi phiic tham hinh su. 

Vdi quy dinh cua BLTTHS ndm 2003 vfi 
bd sung, thay ddi, nit khdng cao, khang nghi 
phiic thim hinh sy tgi Dilu 238, ddc bift la 
hudng dfin tai lifiu myc 7.1 Myc 7, Phan I 
Nghi quyfit sd 05/2005/NQ-HDTP da ca bdn 
thdo go dugc nhung vudng mde trong thyc 
lien dp dyng cdc quy dinh nay. Tuy nhien, 
cac quy dinh vfi bd sung, thay ddi, nit khfing 
cdo, khfing nghi cdn tdn tgi nhiing hgn chfi, 
can phfii siia ddi, bd sung, cu thfi bao gom 
cdc van dfi sau: 

Mat la trong nhifiu trudng hgp lgi phifin 
tod phiic thim trong xfit xir phiic thim, vifc 
bo sung, thay ddi khdng cdo, khdng nghi 
phuc thfim hinh su dan din vifc md rOng 
pham vi ngudi lifin quan dfin khdng cdo, 
khdng nghj. Difiu dd sfi dan den yeu cau tat 
yiu Id phdi trifu tgp thfim nhung ngudi lifin 
quan din phin khdng cdo, khdng nghi phiic 
thdm mdi dugc bo sung dfin phifin toa phiic 
thim. Tuy nhifin vin de nay lgi chua dugc de 
cgp vd quy dinli trong cd BLTTHS ndm 1988 
vd BLTTHS ndm 2003 ciing nhu cac van 
bdn hudng dan. NIU vifc bd sung, thay ddi 
khdng cdo, khdng nghj phiic thdm dugc tifin 
hdnh trong thdi hgn khdng cao, khdng nghi 
phiic thdm thi sau khi chap nhfin khdng cdo, 
khdng nghi phiic tham bd sung, toa an cap 
phiic thim cd thfi thdng bfio khdng cdo, 
khdng nghi phiic tham vd trifu tap nhirng 
ngudi lien quan dfin khdng cdo, khang nghi 
(kl cd khdng cdo, khang ,ighi bd sung) theo 
quy dinh chung. Nfiu tod an cap phiic tham 
chip nhdn vific bd sung, thay ddi khdng cdo, 
khdng nghi tai phifin tod phiic thfim la hgp If 
vfi vifc bd sung khdng cdo, khdng nghi ddn 
dfin vific md rgng pham vi ngudi lifin quan 
din khdng cao, khdng nghi phuc tham thi tgi 
phifin toa phiic tham se khdng cd mat nhimg 
ngudi cd quyen vd lgi ich lien quan dfin 
khdng cdo, khang nghi mdi dugc bd sung'^\ 
Chinh vi vay, BLTTHS nam 2003 sira ddi 
cdn phdi quy djnh thfim viec trifu tap nhung 
ngudi lifin quan dfin khdng cdo, khdng nghi 
phiic thim dugc bd sung, thay ddi tgi phien 
tod phiie tham nhdm ddm bao quyfin vd lgi 
ich hgp phdp ciia nhiing ngudi lifin quan den 
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khdng cfio, khdng nghj phiic thim bh sung, 

ciing nhu gdp phan gidi quyll diing ddn vd 

nhanh chdng vu dn hinh sy. 

Hai la khodn 2 Dilu 238 BLTTHS ndm 

2003 quy djnh trong trudng hgp nit todn bg 

khang cdo, khdng nghj tgi phifin tod thi vifc 

xci xu phuc thim phdi dugc dinh chi. Quy 

djnh trfin dl cap hgu qud phfip Ii ciia vifc riil 

lodn bg khdng cdo, khdng nghj phiic tham tai 

phifin lod phiic tham. luy nhifin quy dinh ndy 

cdn ldn lai difim chua hgp If. Hai lfi, d6i vdi 

mgt vu an hinh sy so thim, sau khi .\cl xir sa 

tham cd thfi ed nhieu khdng cdo ciia nhO'ng 

chii ihc cd quyfin khdng cfio vd cd cd khdng 

nghi ciia vifin kifim sdt. Khi bj cdo hodc mgt 

sd ngudi tham gia Id tyng riit todn bg khdng 

cdo ciia minh. vifn kiem sdt nit todn bg 

khdng nghi cua minh thi cd thfi van cdn 

nhung khdng cfio, khfing nghj ciia nhung chii 

thfi khdc, do dd vifie xet xir phiic tham 

khdng thfi dinh chi dugc. Chinh vi vdy, theo 

chiing ldi dfi khdc phuc difim khdng hgp li, 

khdng rd rdng vd trdnh hieu sai dieu lugt 

cdn phdi quy dinh rd theo hudng quy djnh 

thfim difiu kifn cua dinh chi vifc xfit xii 

phiic thfim ddi vdi trudng hgp rut todn bg 

khdng edo, khdng nghj tgi phien tod dd la 

khdng cd khfing cfio, khdng nghi khdc. Ddng 

thdi, vific sip xfip cac quy dinh ve bd sung, 

thay ddi khang cdo, khdng nghi phiic thfim 

vd nit khdng cdo, khdng nghi phiic thim 

trong dieu lual chua that khoa hgc, r6 rang. 

Tir nhirng phdn tich neu trfin, chiing tdi cho 

rdng Dilu 238 BLTTHS nfim 2003 cfin dugc 

sua ddi, bd sung nhu sau: 

" 1. Trudc khi bat ddu hodc tai phifin tod 

phiic thim, ngudi khdng cdo hodc vifn kilm 

sdt cd quyen b l sung, thay ddi khfing cdo, 

khdng nghj nhung khdng dugc ldm xau hon 

tinh trgng cua bj cdo; Nfiu vifc bd siing 

khfing cdo, khdng nghj dan dfin phdi trifu tgp 

nhiing ngudi cd lifin quan den khfing cdo, 

khdng nghj b6 sung thl phfii trifu tap nhihig 

ngudi dd tham gia phifin tod. 

2. Trudc khi bfit diu ho$c tgi phifin tod 

phiic tham, ngudi khdng cdo ho§c vifn kifim 

sdt w quyin nit mgt phdn hodc lodn bf 

khdng cdo, khfing nghj. Ddi vdi irudng hgp 

riit lodn bO khdng cdo, khdng nghi tgi phifin 

tofi thi vifc xfit xir phuc thdm phdi dugc dinh 

chi neu khdng cd khdng cdo, khdng nghj 

khac. Bdn dn so tham cd hifu lyc phdp lugt 

kfi tir ngdy tod dn cap phiic tham ra quyet 

djnh dinh chi vifc xel xii phiic tham"7. 
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