
NGHIEN ClJU-TRAO OOI 

PHAP LUAT BAO HIEM THAT NGHIEP SAU 3 NAM THUC HIEN 6 VIET NAM 

Bao hiem thk nghiep \k chinh sSch xS 
hoi quan trpng ciia m5i quoc gia. d 

Viet Nam, chinh ŝ ch n^y luon dugfc Ddng 
vi Nha nuoc d§c biet quan tam. Trong 
"Chien luoc an sinh xa hOi Viet Nam thdi ki 
2011 - 2020". bdo hiim thSt nghi?p la mpt 
trong nhQng npi dung dupe chti trpng nh5m 
muc dich "bao dam an toan thu nhap" doi 
vdi ngudi lao dgng khi bi giam hoac mat thu 
nhap do bt mdt viec lam. 

Mac du mdi co hieu lire thi hanh tir ngay 
01/01/2009, den nay dupe hon 3 ndm song 
nhQng quy dinh \e bao hiem that nghiep da 
di vao ddi sdng,'" bude dau dap img dupe 
nhu cau cua ngudi lao dpng, phia hop vdi 
dieu kien ciia cac dem vi su dung lao dpng 
cung nhu dieu kien kinh te-xa hpi cua dat 
nudc. gdp phan quan trpng trong viec bdo 
dam ddi song ciia ngudi lao dpng khi bi that 
nghiep. Theo Bao cao tong ket 3 nam thuc 
hien bao hiem that nghiep cua Bp lao dpng-
thuong binh vd xa hpi, so ngudi tham gia va 
s6 thu, chi bao hiem that nghiep ngay cang 
tdng. Nam 2009 chi cd 5.9 trieu ngudi tham 
gia vdi sd thu 5,400 ti ddng. Nam 2011, sd 
ngudi tham gia bao hiem that nghiep tang 
ien 7,9 irieu ngudi, so thu bao hiem that 
nghiep dal han 7,530 ti ddng. Cung trong 
nam 2011, da cd 289.181 ngudi cd quy t̂ 
dinh dupe hudng trp cap that nghiep, tap 
trung d cac tinh, thanh phd ldn cd nhieu khu 
cong nghiep, khu che xuat nhu Thdnh pho 

ThS. D6 THf DUNG * 

H6 Chi Minh, Binh Duong, D^ng Nai... So 
ngudi dupe tu v^n, gidi thi?u vi?c lAm chiem 
gAn 75% so ngudi dupe hudng bdo hî m that 
nghi?p.'̂ ' Dieu dd da the hi?n ŝ r thanh cong 
ddng ghi nh|in ciia Vî t Nam so vdi cac nudc 
ciing khu vuc trong vice thuc hi?n chinh 
sdch bao hiem th4t nghiep,'"" 

Tuy nhien. ben canh nhQng ket qud dS 
dat dupe thuc tien thuc hien che dp bao hiem 
that nghiep trong thdi gian qua cho thay vdn 
cdn nhieu vudng mdc, tdn tai. C\] th6 la: "dp 
bao phii" ciia bdo hiem thdt nghiep chua 
rdng, vi vay mpt bp phan khdng nhd ngudi 
lao dpng chua dupe ddm bao ddy dii quyin 
lpi khi bi mat vî c lam; tinh trang cac don 
vi StI dyng lao dpng np ddng bdo hiim thdt 
nghiep dien ra kha phd bien, tinh trang 
ngudi lao dpng "nhdy viec", bi mat viec lam 
"do" de true lpi tir quy bao hiem thdt nghiep 
ngdy cdng gia tang... ldm anh hudng khdng 
it tdi su an todn ve tai chinh ciia quy bao 
hiem that nghiep; che dp hd trp hpc nghe, 
tim viec lam con nhieu diem chua phii hop 
vdi dieu kien thuc te ciia ngudi lao ddng; 
thii tue chi trd che dp bdo hiem thdt nghiep 
chua thudn tien; che tdi ddi vdi hanh vi vi 
pham phap luat ve bao hiem thdt nghiep cdn 
thdp, chua cd tinh ran de, phdng ngira,,. lam 
cho bdo hiem that nghiep chua phat huy 
dupe vai tro. muc dich dat ra. 

* Giang vien chinh Khoa phap luat kmh t§ 
Truting Dai lioc Luat Ha Ngi 
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D I gdp ph4n khae phyc nhOng bll c§p 
tran, bdi viit ndy dua ra mOt s6 kiln nghj sî a 
ddi. b6 sung quy djnh cua phdp lu$l bdo 
hiim thit nghiep trSn ca sd ddnh gid th\rc 
tr^ng phdp lu t̂ vd tĥ rc lien iĥ rc hi^n trong 3 
ndm qua d Vi§t Nam nhflm ndng cao hi^u 
qud Clia bdo hiim thit nghi|p trong vi^c bdo 
v§ quyin lpi ciia ngudi lao dOng ndi ri^ng vd 
bdo ddm an sinh xft h î ndi chung. 

1. V l d6i tirgrng dp dvng bdo hiim thSt 
nghiep 

Theo quy dinh ciia phdp lu^l, bdo hiim 
thdt nghi?p a Vict Nam dupe dp dyng d6i 
vdi 2 doi tupng; ngudl lao dpng vd ngudi sir 
dyng lao dpng. Ngudi lao dpng tham gia bdo 
hiem that nghiep Id cdng ddn Viel Nam ldm 
viec theo hpp ddng lao dpng hodc hpp dong 
lam vî c cd thdi han tir 12 thdng trd len. 
Ngudl sti dyng lao dpng tham gia bdo hiem 
that nghiep Id ngudi sir dung lao dpng cd sir 
dung tir 10 lao ddng trd len tai cde co quan, 
don vi, td chirc, doanh nghiep. 

Viec xae dinh ddi tucmg tham gia bdo 
hiem thdt nghiep nhu tren Id cd co sd khoa 
hpc va bao dam khd ndng thuc thi. Quy djnh 
nay da the hien su binh ddng. dan chii giCra 
cdc dan vi su dyng lao dpng trong vi?c th^c 
hien chinh sach xa hpi, bdo dam ddi sdng ddi 
vdi nhom ngudi lao dpng cd kha ndng de bj 
mat viec lam do tac dpng ciia thi trudng lao 
dong, Trong dieu kien mdi dupe thanh l̂ p 
nen bao hiem thai nghiep phai can nhdc va 
than trpng trong viec quy dinh do! tupng ap 
dung la dieu thiet ihuc. 

i uy nhien, Ihuc lien thuc hien bao hiem 
thai nghiep trong nhiJng nam qua cho ihdy 
quy dinh ve ddi tupng tham gia bao hiem 

ihit nghilp chua tĥ rc sy hpp li. Vi$c khdng 
dp dyng d6i vdi ngudi lao dOng dii dilu 
ki|n vl thdi ĥ in hqip d6ng lao d0ng hodc 
hpp d6ng Idm vi^c nhung l?i Idm vi^c trong 
cdc doenh nghiep cd sii dyng dudi 10 lao 
dOng da Idm mit quyin dugc tham gia bao 
hiim thit nghiep ctia ngudi lao d$ng, dnh 
hudng Idn din quyin Ipri ciia hp khi bj mdt 
vl^c Idm. Trong khi dd, theo sd lieu dieu tra 
ciia Ngdn hdng ihl gidi, s6 doanh nghiep 
ngodi qu6c doanh sir dyng dudi 10 lao d$ng 
d nudc la chilm tdi 48%. Tir do cd th§ thay 
m^l s6 lupng ldn ngudi lao dpng vd doanh 
nghiep ngodi qu6c doanh khdng dupe iham 
gia bdo hiim that nghiep. Hon nua, d lô i 
hinh doanh nghiep ndy, do tdc dpng tir su 
cgnh tranh khdc lict cua nen kinh tl thi 
trudng nen tinh chat dn djnh trong san xuat 
kinh doanh khdng cao, ngudi lao dpng dl co 
nguy CO bi mat \ iec lam hon so vdi cdc loai 
hinh doanh nghiep khdc. Vi vdy, phap luat 
can thiet md rdng ddi tupmg tham gia bdo 
hiem that nghiep. Theo dd. ngudi lao dpng 
Id cong dan Viet Nam lam \iec theo hop 
ddng lao dpng ho|ic h(?p ddng lam \ iec co 
thdi hgn tir 12 ihdng trd len deu ihuoc dien 
tham gia bao hiem that nghiep ma khdng 
ehi gidi hgn a cac don vj su dyng tir 10 lao 
dpng trd len. Qu\ dinh nhu va\ vira bao 
dam quyen dupe iham gia bao hiem that 
nghiep ciia mpi ngudi lao dpng, vira bao 
dam su cdng bdng, binh ddng giu:a nhung 
ngudi lao dpng va don \i sir dyng lao 
dpng. Ciing vdi dd chung ta cung can tien 
tdi xay dung Io trinh md rpng doi tupng 
Iham gia bao hiem that nghiep den nhiJng 
lao dpng trong khu vuc phi kel cau, lao 
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dpng giao kit hpp ddng theo vy vi$c. 
chuyen gia lu van dpc ldp, ngudi ty tgo 
viec lam, lao dpng bdn thdi gian... bdi hien 
nay, nhdm ngudi lao dOng nay dang ngdy 
cdng gia tang vd nguy co bi mit viec ldm 
Clia hp rat cao. 

Theo quy dinh hien hanh. bdo hllm that 
nghiep dupe dp dung d6i vdi vien chirc ldm 
viec trong cdc don vj sy nghiep cua Nhd 
nudc, ke cd nh&ng ngudi dupe tuyin dyng 
vdo ldm viec tgi cdc don vi sy nghiep ciia 
nha nudc trudc ngdy Nghi dinh ciia Chinh 
phu so 116/2003/ND-CP ngdy 10/10/2003 
quy dinh ve tuyen dyng, sir dung va quan li 
can bp, cdng chirc trong cac don vi su 
nghiep nha nudc Id chua thuc su phii hpp. 
Bdi dja vi phdp li ciia vien chirc so vdi 
nhiing ngudi ldm cdng an luong la khdc 
nhau. Trong don vi su nghiep etia Nhd 
nudc. do cd tinh chat, dgc diem khae vdi 
doanh nghiep nen cdng viec cua vien chuc 
trong bien che kha dn dinh, riii ro bj mat 
viec lam khdng cao. Thyc te 3 ndm qua da 
chung minh, nhirng ngudi bi that nghiep 
deu la nhu'ng ngudi lam viec theo hpp 
ddng lao ddng trong cac doanh nghiep. Vi 
thi, bao hiem that nghiep khdng can thiet 
dp dyng ddi vdi ddi tuong nay. Quy dinh 
nhu vay se hpp li hon, bao dam dung muc 
dfch ciia bao hiim thdt nghiep. Bdi, mac dii 
bdo hiim thdt nghiep dugc thuc hien tren 
ca sd nguyen tSc chia se riii ro song cung 
can thiet phai gan trach nhiem vdi quyen 
lpi, ddng gdp vdi thu hudng nham bao ddm 
su cdng bang giu'a nhu'ng ngudi lao dpng 
va su bin vQ-ng ciia chinh sach bao hiem 
that nghiep. 

2. v l dilu kJen hirdng bdo hiim thit 
nghi?p 

Bk dupe hudng chl dO bdo hiem thit 
nghiep, ngudi lao dOng phdi cd day dii cdc 
dilu kien trudc vd sau .<hi Ihal nghiep. Dd Id; 
da ddng bdo hiim that nghiep dii 12 thdng 
trd ISn trong thdi gian 24 thdng trudc khi 
that nghiep; da dflng ki that nghiep vdi trung 
tdm gidi thi^u viec ldm thupc Sd lao dpng -
thuong binh vd xd h î tinh, thdnh phd trye 
thupc trung ucmg; chua tim dupe viec ldm 
sau 15 ngdy (ngdy ldm viec) ke tCr ngdy dflng 
ki thit nghiep vdi trung tam gidi thieu viec 
lam theo quy dinh. 

Nhu vdy, dieu kien de hudng bdo hiem 
thdt nghiep d nudc ta dupe quy djnh tuong 
ddi chat che. bao gdm dieu kien ve thdi gian 
ddng cung nhu quy dinh ve thu tue ma ngudi 
lao ddng phdi thuc hien. Thdi gian ddng bao 
hiem tdi thieu nhu vdy Id hop ii. the hien 
nguyen tac cd ddng mdi cd hudng va bdo 
ddm ngudn chi tra, Hau het cac nudc tren the 
gidi deu quy djnh ve van de nay. Tuy nhien, 
tiiy vao dieu kien kinh te-xa hpi ciia moi 
nudc md phdp lual quy dinh cu the thdi gian 
dong bao hiem that nghiep ldi thieu.''*̂  

Ngoai ra, mpt sd qudc gia cdn dua ra cdc 
dieu kien khdc nhu:̂ '̂ dieu kien Uen quan 
den nguyen nhan dan tdi tinh Irang that 
nghiep eiia ngudi lao ddng. dieu kien khdng 
cd thu nhap khae ciia ngudi lao ddng khi bi 
mat viec ldm.., nham han che tinh trang lpi 
dung "khe hd" ciia phdp luat dl true lpi tir 
quy bdo hiem that nghiep. 

Phap lual Viel Nam hien hanh chua quy 
dinh ve cac dieu kien nay, Vi thi. tinh trang 
ngudi lao dpng cii dii 12 thang ddng bao 
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hiim that nghi$p Id chim dut hpp d^ng lao 
dOng dl tim cdng vi§c khdc (cdn gpi Id 
"nhdy vi^c") hoJc "bflt tay" vdi ngudi sit 
dyng lao dOng ihod thu^n chim durt hî p 
dOng lao dOng sau dd Igi ki h<;Tp d^ng lao 
dpng vdi chinh doanh nghi§p dd dl vira di 
ldm vira hudng chl dO trp clp thit nghiep 
xay ra khd phd biln. Idm anh hudng rll ldn 
din hogt dpng sdn xuil kinh doanh ciia 
doanh nghiep cflng nhu sy an todn vl ldi 
chinh ciia quj bdo hiim thit nghiep. Ldn 
sdng thit nghilp "do" ndy ngdy cdng gia 
tang, khdng chi diin ra d cdc tinh. thdnh 
pho Idn ma dien ra tren phgm vi cd nudc. Vi 
Vii). de khae phyc kjp thdi linh trgng ndy, 
tren co so tham khdo qu\ djnh ciia phdp luat 
cdc nudc, Viet Nam can bd sung ngay quy 
dinh ve nguyen nhan dan den that nghiep 
trong dieu kien hudng bdo hiem that nghi?p. 
Theo dd, quy djnh cy the cdc trudng hgp 
ngudi lao dpng bi mat viec lam dupe hudng 
vd trudng hpp khdng dupe hudng che dp 
bdo hiem that nghiep. 

Doi vdi thil tyc hudng bdo hiem that 
nghiep, phdp lugt hien hanh quy djnh ngudi 
lao ddng bi that nghiep phai npp ddy dii ho 
so hudng bdo hiem that nghiep trong thdi 
han 15 ngdy (linh theo ngay lam \iec) ke tir 
ngay dang ki that nghiep. Hd so hudng bdo 
hiem that nghiep va thu tyc hudng bdo hiem 
that nghiep duoc hudng ddn cy the trong 
Thdng tu cua Bp lao dpng-thuong binh va xa 
hdi sd 32/2010/Tr-BLDTBXH (thay Ihl 
Thdng tu sd 04/2009/rr-BLD'rBXH vd 
Thong tu sd 34/2009/1 T-BLDTBXM sua doi 
Thdng tu sd 04/2009/Tr-BLDTBXH). Theo 
dd, nhirng quy dinh ve thii tyc hudng bao 

hiim thit nghi$p ca bdn phu hqrp vdi linh 
hlnh thyc tl d t̂ ra vd da gdp phin tgo dilu 
ki^n thu$n Ipi cho ngudi lao d$ng khi thyc 
hi§n cdc thii tyc hudng bdo hiem thit nghiep. 
Song, do sy hiiu bilt cua ngirdi lao d0ng vl 
chl d$ quyin lpi ndi chung vd chl dp bdo 
hiim thit nghiep ndi rieng chua cao, hon 
n&a bdo hiim thit nghiep m^' ^^<^ inln 
khai thyc hi$n, vi thi, cdc quy djnh vl thu 
tyc dflng kf vd hudng bdo hiem thit nghiep 
hi^n nay dupe ddnh gid Id chua thugn tien. 
Cy Ihl: thdi gian hodn thî n h6 so qud ngdn 
(trong vdng 7 ngdy kl lir ngdy chim dut hpp 
dong lao dpng/h^ ddng lam viec. ngudi lao 
dpng phai dflng ki thdt nghiep. 15 ngdy sau d6 
ke tir ngdy ddng ki thdt nghiep, ngudi lao dpng 
phdi npp dil ho so); thii tyc npp va nhgn hd so 
khd phien hd (chi do trung tam gidi thieu 
viec ldm thyc hien. trong khi dd so nhan vien 
thyc hien qud it so vdi sd ngudi nOp vd nhan 
hd so); thdi hgn gidi qusei tuong ddi ddi (20 
ngdy ke tOr ngdy nhgn ho so); so gidy td can 
xdc nhgn ciia ngudi sti dyng lao ddng quy 
dinh qua nhieu thdng so"",.. Do dd tren thyc 
te, khdng it ngudi lao dpng that nghiep bj tir 
chdi hudng quyen Ipi nay do sai sdt \e thii 
tyc. Vi vay. de dam bao quyen lgi eho ngudi 
lao dpng, phap lugt can quy dinh thdi han 
npp dil hd so de hudng bao hiem that nghiep 
dai hon (20 iiga> linh theo ngdy lam \ iec ke 
tir ngay dflng ki that nghiep); bd sung them 
CO quan, nhdn vien nhdn vd trd hd so; nit 
ngdn thdi ban giai quyet ehe dp ddng thdi bo 
thil lue \de nhgn ciia ngudi sir dung lao dpng 
trong Id khai ca nhan ciia ngudi lao ddng 
(chi can cam ket eua ngudi lao ddng), dan 
gian hoa cdc thdng sd trong id khai ca nhan. 
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3. v l che d9 hirdng bdo hiem thit nghi$p 
Khi ngudi lao dpng cd diy dii cdc dilu 

kien quy dinh thi dugc hudng cdc chl dp: trp 
clp thdt nghiep, h5 trg hpe nghi, hh trg tim 
viec Idm vd trong thdi gian hudng trp clp 
that nghiep ngudi lao dpng dupe bao hiim 
xa hdi dai thp bao hiim y tl. 

Che dp trp cap that nghiep dupe quy 
dinh tgi Dilu 82 Lugt bao hiim xa hOI. Theo 
dd, muc trp cap that nghiep hdng thdng bflng 
60% muc binh quan lien luong, tien edng 
thdng ddng bao hiem that nghiep cua 6 thdng 
lien ke trudc khi bi mat viec ldm hodc cham 
dirt hgp ddng lao ddng hodc hgp ddng lam 
viec theo quy dinh ciia phap lual. 

Ngoai che dp trp cap that nghiep, ngudi 
lao dpng cdn dupe hudng cdc che dp khdc 
nhu dupe dao tao lai nghe, dupe tu van vd 
gidi thieu viec ldm. Tuy nhien, do phdp luat 
chua cd quy dinh cu the, phii hop nen li le 
ngudi lao ddng that nghiep dupe ho trp hpc 
nghi rdt thap (chi chiem 0,7%). Theo bao 
cdo ciia mpt sd dia phuong cd sd ngudi 
hudng bao hiem that nghiep ldn nhu Thdnh 
pho Hd Chi Minh, Binh Duong, Ddng Nai... 
thi da so nh&ng ngudi den dang ki that 
nghiep deu vdi myc dich chinh la nhan trp 
cap that nghiep vd khdng cd nhu cau hpc 
nghe. Theo Bp lao dpng-lhuang binh va xa 
hpi, trong nam 2010 cd khodng 87,000 lao 
dpng dang ki that nghiep, Irong dd 63.707 
ngudi nop hd so hudng va 50.057 ngudi cd 
quyet dinh hudng trg cap that nghiep, sd 
ngudi dugc tu van gidi Ihieu viec lam gan 
35.000 va chi cd 108 ngudi dugc dao tao 
lai nghi.'"'* 

Nguy6n nhdn ciia hî n tugng tren td do 
mirc ho trp hpc nghi thip (tuong duong vdl 
Irinh dp so clp), thdi gian hpc nghi ngin 
(khdng qud 6 thdng). Thyc tl, vdi mure hS trp 
ndy. ngudi lao dpng khd ddp Ong dii khd 
ndng, trinh dO dc tim kilm viec Idm mdi vd 
bdo ddm viec Idm lau ddi d6i vdi nghi md hp 
dupe ddo tgo. Vi the, d$t trong boi cdnh cung 
lao dpng cao han cdu lao dOng nhu hien nay 
thi quy djnh ndy khd giiJp ngudi lao ddng 
dgt dupe myc dich vdi lu cdch Id blen phap 
ho trp de lim kiem viec ldm nhu phdp luat 
dd de ra. Do dd, de cdc che dp ho trp hpc 
nghe vd ho tra tim kiem viec lam cho ngudi 
lao ddng thdt nghiep thuc hien cd hieu qua 
can cd quy dinh cy the ve ndi dung, quy 
trinh thuc hien cung nhu dieu ehinh muc hd 
trp kinh phi cho phii hpp. 

4. Ve mirc dong bao hiem that nghiep 
Cung gidng nhu cdc qudc gia tren the 

gidi,"*' phdp luat Viet Nam quy dinh cu the 
cac chil the vd mirc ddng phi vdo quy bdo 
hiem that nghiep. Cy the: ngudi lao ddng 
ddng bang 1% lien luang, tien cdng thdng 
ddng bdo hiem that nghiep; ngudi su dung 
lao ddng dong bdng 1% quy tien luong, lien 
cdng thdng ddng bao hiem that nghiep eua 
ngudi lao dpng tham gia bao hiim thdt 
nghiep vd Nhd nude hd trg tu ngan sach 
bang 1% quy lien luong, tien cdng thdng 
dong bao hiem that nghiep cua ngudi lao 
dpng tham gia bdo hiem that nghiep. 

Viec xae dinh ti 16 ddng bao hiim thdt 
nghiep bdng nhau la 1% ddi vdi Nha nudc, 
ngudi sii dung iao ddng va ngudi lao ddng 
nhu hien nay la hgp li, ddm bao tinh kha thi. 
Song, qua nghien cim phdp luat cdc nudc 
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thyc hien chinh sdch bdo hiim ihll nghiep 
chiing tdi thay mirc ddng ciia ngudi sir dyng 
lao dpng cao hem mirc ddng ciia ngudi lao 
dpng. Dieu dd xuil phdt tCr trdch nhi§m cua 
ngudi su dyng lao d$ng d6i vdi ngudi lao 
dpng md hp sii dyng. Do v§y, d Vi§l Nam, 
chling tdi d6ng y vdi quan dilm Id cin thill 
nghidn cim de quy djnh 10 Irlnh tflng din 
mirc ddng cua ngudi sir dyng lao d^ng trong 
tuong quan gidm dan mirc ddng gdp ciia Nhd 
nudc. tien ldi thill lgp ti le ddng ciia ngudi 
su dyng lao dpng Id 2/3. ngudi lao dpng Id 
1/3. Nhd nudc chi cap bii khi ihicu hyl vl 
tdi chinh (bdo trp) nhu doi vdi bdo hiim xS 
hpi bdl bupc.̂ ''' Giai phdp ndy se khuyin 
khich ngudi lao dpng vd ngudi sir dyng lao 
ddng cd trdch nhiem hon trudc riii ro that 
nghiep, ban che sy y lai trdng chd vdo trg 
cap that nghiep ddng thdi ddm bdo sy cdng 
bdng gi&a nh&ng ngudi tham gia bdo hiem 
that nghiep va nhtrng ngudi chua dupe tiep 
can vdi bdo hiem thdt nghiep. 

S. Ve xir li vi pham phap luat bao hiem 
that nghiep 

Hien nay, cac hanh vi vi phgm phdp lugt 
ve bao hiem that nghiep chi cd the dp dyng 
bien phap xu li hanh chinh ho$c bupc phai 
chiu trach nhiem dan su dugc quy dinh trong 
Ludt bao hiem .\a hdi ndm 2U06 va cac lugt 
cd lien quan. 

Bien phdp xir li hanh chinh dugc qu> 
djnh tai Nghi djnh cua Chinh phii so 
86/2010/ND-CF ngay 13/8/2010 quy djnh xu 
phat vi pham hanh chinh trong ITnh vuc bao 
hiem xa hpi. Theo dd, cac hdnh vi vi phgm 
phdp luat ve bao hiem thil nghiep cd thi bj 
ap dung cac hinh thirc xu phgt cdnh cdo, phgt 

tiln vd ,cdc hinh th&c xii phgt b6 sung. So 
vdi trudc dd, cdc quy djnh hi^n hdnh vl xOr 
H hdnh chlnh trong ITnh vyc bdo hiem xd 
hOi ndi chung vd bdo hiem thit nghiep n6i 
ri€ng da cd nhilu dilm tiln b^. Cy thi Id 
hdnh vi vi phgm phdp lu^t vl bdo hiim thai 
nghi$p dugc sua d6i, bo sung phii hgp hon 
vdi thyc ll; mirc xir phgt cao hon (t6i da dii 
vdi hdnh vi vi phgm phdp lu^t bdo hiim thit 
nghiep Id 30 tri$u dSng, tflng 10 trieu d6ng 
so vdi trudc). 

Tuy nhiSn, trong 3 ndm qua, tinh trgng vi 
phgm phdp lugt \e bao hiem thil nghiep 
dang cd xu hudng xdy ra vdi so lugng ngdy 
cdng Idn vd mirc dp nghiem trpng ctia hanh 
vi vi phgm ngdy cdng tflng. Van de ndi cpm 
nhil hien nay Id tinh trgng cdc doanh nghiep 
iron ddng, chgm ddng ho$c ddng khdng dii 
s6 ngudi lao ddng. ddng khdng dimg miic 
quy djnh vao quy bdo hiem that nghiep. 
Theo ghi nhgn ciia Bao hiem xd hpi Viet 
Nam thi tinh trgng chgm ddng vd trdn d6ng 
bdo hiem thit nghiep xay ra tgi nhieu tinh, 
thdnh tren cd nudc. chiem khoang 5% so vdi 
so phai thu mSi nflm "̂". Dii muc xu phat da 
dupe nang len nhung so vdi sd tien hdng 
ehye ti ddng md doanh nghiep dang ng thi 
van chua du sire rdn de vd chua the xii li triet 
de dupe cac hdnh \ i \ i phgm. Thay vi phai 
ddng bao hiem that nghiep, nhieu doanh 
nghiep chap nhan npp phgt nhung sau do lai 
tiep tyc \ i pham de thue hien hanh vi dem Iai 
lpi nhuan cao hon. 

Ngodi ra, Irudng hgp doanh nghiep da 
trich tien luong cua ngudi lao dgng nhung 
chua ddng cho co quan bao hiim thdt 
nghiep cdn the hien hanh vi chilm deal lai 
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sdn cua nguoi lao dgng. Tuy nhien, theo 
quy dinh ciia phdp iu^t hien hdnh thi hdnh 
vi ndy cung chi bj xOf phgl hdnh chinh md 
chua thi xu li hinh sy vl phdp lu§t hinh sy 
chua quy djnh trdch nhiem hinh sy doi vdi 
phdp nhdn. Vi the, cflng giong nhu cdc 
trudng hgp khdc, khi dori vj su dung lao 
dgng ng bdo hiem that nghiep, thanh tra lao 
ddng cd quyen trich tien tir tdi khodn tiln 
gui Clia ngudi sir dyng lao dpng de tra ng"" 
nhung tren thyc tl, hdu hit cdc doanh nghiep 
deu doi phd bdng cdch nit kiet tien trudc khi 
bao so tai khodn." * 

Thue tl, nhieu co quan bao hiem dd khdi 
kien cac doanh nghiep cd tinh chay y, np 
dpng bdo hiem that nghiep. Tuy nhien, do 
lien quan den ddi tugng tham gia bdo hiem 
ma thim quyen, ihii tue thuc hien chua cd 
quy dinh ddng bp nen cac dia phucmg thyc 
hien ehua thdng nhdt (Thdnh phd Hd Chi 
Minh khdi kien vy an lao dpng. Ha Npi khdi 
kien vy an dan sy, Thanh Hoa khdi kien vu 
an hanh chinh...); hoac nhu Thdnh phd Hd 
Chi Minh, co quan bao hiem xa hgi khdi 
kien v u an lao ddng nhung co quan cd tham 

I quyin cho rdng trudc dd phdi cd quyet dinh 
xir phat hanh chinh ciia thanh tra lao dpng. 
Thgm chi cd irudng hgp da cd quyet dinh xir 
phat hdnh chinh ciia thanh tra lao dpng, dan 

, vi van c6 tinh khdng Ihyc hien cac bien phap 
; khic phuc, ca quan bao hiem xa hpi khdi 
, kien nhung toa an khdng thy li do da cd co 

quan chuc nang giai quyel. 
Vi Ihl, dl khdc phuc nhCrng bll cap nay, 

, d6i vdi bien phap xir li hanh chinh, ngoai 
viec sira ddi, bd sung kip thdi cdc hanh vi vi 
phgm de phii hgp vdi thyc te thi can thilt 

phai nang mirc xijr phgt doi vdi cdc hdnh vi 
vi phgm phdp lugt vl bdo hiim thit nghiep. 
Vl vin dh ndng mirc xilr phgt, nSn chdng 
quy djnh m&c phgt Knh tr^n % cfla mirc vi 
phgm (tir 30 - 50%) chfl khdng dya tr6n so 
ngudi lao dpng md dan vj, doanh nghiep vi 
phgm nhu hien nay. 

sen cgnh dd, d6i vdi trdch nhiem ddn sy, 
phdp lugt can quy djnh thong nhit, cy ihl ve 
tranh chip bdo hiem xd hpi ndi chung, bdo 
hiim that nghiep ndi rieng d6ng thdi quy 
djnh CO chl giai quyit rieng d6i vdi cdc tranh 
chap trong ITnh vyc ndy. 

Ngodi ra, phdp ludt hinh sy Viet Nam 
can b6 sung quy dinh trach nhiem hinh su 
doi vdi phap nhan. Bdi, nhu da phan tich, 
che tai hdnh chinh hodc dan sy khdng dii 
"sue ndng" dl rdn de vd ngdn chan tinh trgng 
cdc doanh nghiep liep tue vi pham phdp lual 
vl bdo hiim that nghiep. Theo dd, trudng 
hop cdc doanh nghiep cd hanh vi trdn ddng, 
np dpng bao hiem thdt nghiep, chiem dogt 
tiln bao hiim thit nghiep cua ngudi lao 
ddng vdi s6 lugng idn, keo dai dupe coi la 
hdnh vi nguy hiem dang ke cho xa hdi can 
bi xir li hinh sy. 

Nhung kien nghi tren neu dupe dp dung 
se Id che lai nghiem khae, cd lae dung ran de 
vd gdp phan phdng ngua linh trgng cae don 
vi su dyng lao dpng tiep tue vi pham phdp 
lual bdo hiem that nghiep nhdm bao dam 
quyen lpi cua ngudi lao dgng vd bao ddm an 
sinh xa hgi ciia dal nudc./. 

(1) Xenr Chuang V LuSt bao hiem xi h6i nSm 2006; 

Nghi djnh cua Chinh phu s6 127/2008/ND-CP ngay 

12/12/2008 quy dinh chi ti^t va hudng dan thi hanh 
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mOt s6 dilu Clia Lu(lt bdo hi im xfi h^i \i b&o hllm 

thAt nghiep: Thdng tu cua B$ lao d^ng-thuang binh 

vi Ki hOi s6 32/20I0/TT-8LDTBXH ngdy 25/10/2010 

hu6ng d8n th\rc hi^n m^t s6 dilu cua Nghj djnh s l 

127/2008/NO-CP, 

(2).Xem: 6$ lao dOng-thirong binh vd K& hOi, Bdo cdo 

tdng kil 3 ndm lh(fc hi^n bao hiim thit nghlip. HOi 

nghi t ing kk i nflm i h ^ hifn b&o hiim thAl nghifp 

do BO lao dOng-ihuong binh vA xS hOi t l chirc ngdy 

23/5/2012 l9iH4 NOi. 

(3). Hifn nay <j khu v\rc Dflng Nam A. chi c6 2 nu6c 

dang iri^n khai chlnh sdch bdo hiim thill nghlfp Id 

Vift Nam v4 Thdi Lan Jong Thdi Lan dfl khflng ihdnh 

cdng Cfln Vift Nam sau 3 ndm tri^n khai thvc hifn 

bao hiem thit nghifp, din nay, c6 th i (hiy rdng bdo 

hi£m ihi l nghifp dfl dat dugrc nhOng kf i qua khd quan. 

(4) Vi d^ Lu$l bao hiem (hit nghifp Ba Lan quy 

djnh la 180 ngdy trong 12 thdng cudi ciing tham gia 

quan hf lao dOng Hy L^p quy djnh id 125 ngdy Idm 

vifc trong 14 thdng trufl'c khi thit nghifp. Xem: BO 

lao dflng-thuong binh vd xfl hfli. Bdo cdo kel qua 

nghien cuu: dif dn mo hinh chinh sdch de ih{rc hiin 

bdo hiem thai nghiep a Vici \um. Hd NOL 1997 

(5) Cong irdc *6 44 i:ua ILO-quy djnh dilu kifn 

huang bao hiem thit nghifp. bao g im: khd ndng lao 

dgng vd sdn sdng Idm vifc khi dugrc gi6i ihifu vifc 

Idm mfl], dflng kf tim vifc Idm o co quan bdo hifm 

that nghifp; ihfli gian dflng bao hifim thai nghifp; 

nguyen nhan ihit nghifp vd dieu kifn vc giiy chiing 

nhan thu nh^p trufle khi thit nghifp. Theo dfl. Trung 

Quoc quy djnh 3 di^u kifn. dd dflng phf bao hifm thit 

nghifp du trpn I ndm; s\f huy bo cflng vifc dang Idm 

khflng phai la do t^ ban ihdn. dd ddng ki thit nghifp 

va CO don xm cai l im vifc dd dui,Ti: diOn diy du Ba 

Lan quy djnh irudng hyp ngufli lao dpng bfl viv'c. gSy 

ra su huy bo h{;p dflng vi loi cua ngufli dfl khflng 

dugc huong bao hifm thit nghifp (Luai vO vifc Idm 

vd thil nghifp ndm 1991) Xcm BO lao dOng-thuang 

binh va xa hfli. Bdo cdu kel qua nghien cuu dudn md 

hinh chinh such de ihuc hien bao hiim ihdl nghiep a 

Viel Nam. Hd Nfli, 1997. 

(6).Xem' Dieu 7 Thflng lu cua BO lao dOng-thuang 

binh vd xH hOi s6 32/20lOnT-BLDTBXH. 

(7).Xem: Cvc vifc Idm, BO lao dOng-thirong binh vi 

x9 hOi| Cdc glai phdp thUc ddy cdc doanh nghifp 

ngodi quoc doanh iham gia bdo hiim ihdi nghiip gmi 

dogn din ndm 2020. Dk tdi nghifin cCru khoa hpc cip 

bO, HdNOi ,20 l l . 

(8). Trfin thA gidi, vifc hlnh thdnh qu^ bao h i ^ t h i i 

nghifp ctia 69 qu6c gia tuy khdng giOng nhau nhung 

diu i4p trung vdo hai ho^c ba chti thfi: ngu^i lao 

dOng, ngirflii su dgng lao dOng vd nhfl nuflrc. Wk muc 

dflng gdp, da phin cdc nuflrc quy djnh ti If ddng g ^ 

(%) iheo luong ciia nguflri lao ddng, n^u thiiu nhi 

nudc cip bu Tl If dflng gdp ndy khdc nhau a cdc 

quAc gia. VI dv Trung Qu6c: quj' bao hifim thii 

nghifp do ngirdi lao ddng ddng 2% (dng s6 ( i ^ luong 

vd ngudi su dyng lao dflng dflng gdp, (hiiu ihi nId 

nudc cip bu; Australia qu^ bao hifm that nghifp do 

nhfl nudc chi tra todn bO. ngudi lao ddng vd ngudi si 

dgng lao ddng khdng phai dflng gdp. Cflng hod Lifn 

bang Due ngudi lao dpng ddng 3^5% ti in lirong 

thdng, ngudi sii dgng lao dpng ddng bdng 3^5% tflng 

qu$ lien lucmg; P h ^ : ngudj lao dOng dflng 2,42S 

luong, ngudi su dgng lao dOng ddng vdi miJrc 4,18^ 

tflng luong. Xem. Bfl lao ddng-thuong binh vd xd hoi 

Phg l^c Dg thao Lu$i bao hifm xfi hdi. Hd Nfli, 200S. 

(9).Xem: Nguyen Hi in Phucmg, Phdp ludi an sinhii 

hdi - Nhihig vdn de ll ludn vd ihuv lien, Nxb Tir ph^ 

Hd Ndl, 2010. tr 259 

(IO),Ngu6n http \v\v\s baotintuc.vn'498N20120S2 

4090628207T129sau-3-nam-thuc-hien-bao-hiem-tha 

-nghiep-nhieu-quy-dmh-can-sua-doi htm 

( i l ) .Xem: Difu Sl Nghj djnh cua Chlnh phii si 

86'20I0ND-CP. 

(12). Vf dg: T^i thdnh ph6 H 6 Chf Minh, Cdng ti Kwang 

N'.im np hon 7 ti dflng bao hifm xfl hOi vfl bao hiem 

thit nghifp. khi cung cip tdi khoan cho thanh tra lao 

dOng thi tfli khoan chi cfln vdi USD; hoflc Cflng ti 

H&M Vina np bao hifm xd hoi vfl bao hiem thSi 

nghifp cua 130 cflng nhan vdi so tien khoang 4 ti dflng 

nhung khi kiem tra tdi khodn do cong ti cung cSp chi 

cfln hon 51 000 ddng Nguon' http://baoqiia ngnam com 

vn/su-viec-va-y-kien/su-kien-van-de/25866-qvuohgq-

khi-thuc-hien-bao-hiem-lhat-nghiep.html. 

TAP CHi LUAT HQC s 6 9/2012 

file:///v/v/s
http://baoqiia

