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Can bd, cdng chflc dupc xem Id nhdn td 
cdt ldi ciia mgi cdng viec, ddng vai yd 

quySt dinh dSn sy thanh cdng ciia cdng cupc 
ddi mdi dit nudc. Do dd, viSc khen diudng, ki 
lu|it cd vai yd quan flgng flong vî c dilu tiet 
boat dgng cua cdn bp, cdng chflc. Trong nhirng 
nam qua, tinh trang can bd, cdng chflc trong 
bO mdy nha nudc vi pham phdp ludt ndi chung 
vd vi pham ki luat ndi rieng cdn phd bien. 
Chinh vi vay. Van kien Dai hdi dgi bieu todn 
qudc ldn thfl XI cua Dang da chi ro: "ndng lire, 
phdm chdt cua mgt bgphgn cdn bg, ddng vien, 
cdng chire, vien chiec con bdt cgp"^^^ vd "tinh 
trgng siry thodi ve chinh tri. tu tu&ng. dgo due, 
loi song trong mgt bg phdn khong nhd cdn bg, 
ddng vien vd tinh trgng tham nhiing. lang phi, 
quan lieu chua dugc ngdn chdn. ddy liti md 
con tiip tuc dien biin phirc tgp ". 

Sinh thdi, Chfl lich Hd Chi Minh ludn dl 
cao vai flo cfla ki Iuat. Trong Qudc lenh 
thang i/1946, Ngudi cd nSu: "Phdi ndng cao 
ki lugt, giir virng ki ludt. Nhirng cdn bg co uu 
diim thi phdi khen thu&ng; nhirng nguai ldm 
trdi ki lugt thi phdi phgt. Niu khong thuang 
thi khong khuyen khich, neu khong phgt thi 
khong giir vitng ki ludt. Thuang phgt nghiem 
minh Id cdn thiit". ' Van bdn quy pham 
phap ludt dau tiSn ddt nSn mdng cho viec xu 
li ki ludt cdn bd, cdng chflc d nudc ta la Sdc 
lenh sd 76/1950 ngdy 22/5/1950. Tilp theo 
sau do la Nghi dinh cua Chinh phu s6 
195/CP ngay 31/12/1964, Nghi dinh cua 

ThS. CAO VU MINH * 

ThS. NGUYiN THf THf$N TRf** 

Chinh phu so 217/CP ngdy 8/6/1979. Ndm 
1998, Phap lenh cdn bp, cdng chflc ra ddi vd 
ddnh rieng Chuang VI dl quy dinh ve trdch 
nhi?m ki lugt cua can bO, cdng chflc. Khi 
Lugt cdn bp, cdng chflc ndm 2008 cd hiSu 
Iyc, yen co sd ke thira cdc quy dinh phdp 
luat trudc dd, Chfnh phu dd ban hanh Nghi 
dinh sd 34/2011/ND-CP ngdy 17/5/2011 quy 
dinh ve xfl If ki luat ddi vdi cdng chflc. Tuy 
nhien, cdc quy dinh cfla phdp luat ve van dS 
nay chua ddp flng dupc yeu cau dieu chinh 
cdc quan he phdt sinh trong viec xfl li ki lugt 
cdng chflc. Trong pham vi bai viet ndy, 
chiing tdi tap trung phan tich mdt sd bat cap 
cua phdp ludt vl xfl Ii ki ludt cdng chflc de 
kip thdi cd CO che hodn thiSn, b6 sung. 

1. Trach nhî m ki Iuat cua cong churc 
trong giai doan "giao thoi" 

Trong he thdng phap lugt Viet Nam, xu 
hudng "lugt dng, ludt khung" la phd biln vd 
rit dS nhan thay. Thay vi nhflng quy phgm 
cu the, ro rdng dS diSu chinh hanh vi thi phdp 
luat thudng quy dinh dudi dgng "tuyen ngdn" 
nhu "phai cluu Irdch nhiem, phdi bdi thudng 
theo quy dinh". DiSu nay dan din sy khdng 
rd rang cfla cdc quy pham phdp Iuat va hgu 
qud Id yong nhieu Irudng hpp Chfnh phfl, 
cdc bp phai ban hdnh cac van bdn dudi ludt 
de "quy dinh chi tiet", "hudng ddn thi hanh". 
Nhtmg van ban cy thS hod, chi tilt hod dupc 
xem la "van ban con", phdi sinh tfl "van bdn 
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m?". Dudi gdc dO H lugn, khi "vdn bdn m?" 
hit hi?u Iyc thi "vfin bdn con" cung chim 
dflt hi?u lye. Vdi tu duy nhu v|y, khi Lu t̂ 
cdn bp, cdng chuc thay thl Phdp l?nh cdn bp, 
cdng chflc thi Phdp l̂ nh cdn bO, cdng chflc 
dd hit hi$u lye. Cau bdi d§t ra Id cdc vdn bdn 
hudng dan thi hdnh Phdp l?nh cdn bO, cdng 
chflc nhu Nghi dinh s6 115/2003/ND-CP, 
Nghi djnh s6 117/2003/ND-CP, Nghi dinh s6 
35/2005/ND-CP... cd hit hi?u Iyc hay khdng 
vi cdn cfl cho vi$c ban hdnh cdc nghi dinh 
ndy Id Phdp ISnh cdn bO, cdng chflc. Hî n 
nay, Chfnh phu dd ban hdnh Nghi djnh s6 
24/2010/ND-CP ngdy 15/3/2010 dl bdi bd 
Nghi dinh so 115/2003/ND-CP vd Nghi dinh 
sd 117/2003/ND-CP. Tuy nhien, vdi dilu khodn 
chuyin tiep quy dinh tgi DiSu 85 Ludt cdn bg, 
cdng chflc thi cd ihS khdng dinh rdng Nghj 
dinh sd 35/2005/ND-CP vdn cdn hieu lye 
nhung chi dp dung ddi vdi viSn chflc.*'*' Ddi 
tupng cdng chflc khdng cdn thugc phgm vi 
dieu chinh cfla Nghi djnh ndy. Vdy, van bdn 
ndo se dieu chinh vdn dS xfl li ki lugl cdng 
chflc khi Ludt can bd, cdng chflc cd hi$u Iyc? 

Ludt ban hdnh vdn bdn quy pham phdp 
lugt nam 1996 (sua ddi, bd sung ndm 2002) 
quy dinh: Van bdn quy dinh chi tilt, budng 
dan thi hanh cua van bdn hit hieu lye cflng 
ddng thdi het hieu Iyc ciing vdi vdn ban dd, 
trfl trudng hop dupc gifl lgi loan bp hodc mpt 
phdn vi cdn phii hpp vdl cac quy dinh cfla 
vdn ban quy pham phap luat mdi. Quy dinh 
nay ddm bdo cho viec dieu chinh cac quan 
he xa hdi khi boat ddng xdy dyng phdp ludt 
chua cd nhung thay ddi dong bg ifl vdn bdn 
cd hieu Iyc cao dSn vdn bdn quy dinh chi 
tiSt. Tuy nhiSn, Ludt ban hdnh vdn ban quy 
pham phdp luat ndm 2008 da bd quy dinh 
ndy. Tu do, hinh thanh nhihig quan dilm 
khdc nhau xoay quanh vin dS hieu luc phap 
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If ciia vdn bdn hfldng dan thi hdrih. 
Quan dilm thfl nhit cho rdng khi lu t̂ 

phdp l̂ nh bi hit hi?u lye thi mfic nhien ck 
vdn bdn cy thl hod, chi tilt hod lugt, phaj 
l?nh dd ciing hit hieu Iyc theo.'^' Quan dilm 
ndy khd thuylt phuc khi dua ySn lap lugn 
vdn bdn hudng dan thi hdnh duac ban hanh 
tren ca sd Iuat, phdp I?nh nen ludt, phap Iei4 
hit hi§u Iyc thi vdn bdn hudng dan thi hdnh 
cung ducmg nhien het hi?u lye. 

Quan diem thfl hai cho rfing khi luat, 
phdp l$nh hit hi^u Iyc thi vdn bdn cy the 
hod, chi tiet hod lugt, phdp l?nh van cdn hieu 
lye. Quan diem ndy vi$n dan Dieu 81 Lual 
ban hanh vdn ban quy phgm phap lugt ndm 
2008 vl nhiing trudng hpp vfin bdn quy 
pham phdp Iuat het hi?u Iyc nhu sau: 

•'/, Hit thai hgn co hi^u luc dd dugc quf 
dfnh trong vdn bdn; 

2. Dugrc sira doi, bo sung hodc thay the 
bdng vdn bdn m&i cUa chinh ca quan nha 
nu&c dd ban hdnh vdn bdn do; 

3. Bi huy bo hodc bdi bo bdng mgt va) 
bdn ctia ca quan nhd nu&c co thdm quyen". 

Vdn ban hudng dan thi hdnh khdng m 
vdo cac trudng hop dd liet ke tai Dieu 81 
Lugt ban hanh vdn bdn quy pham phdp lu?i 
nfim 2008, do dd nd van cdn hieu Iyc. Tu) 
nhiSn, cho dfl Nghi dinh s6 35/2005/ND-CP 
cdn hay hSt hi^u lye phap luat thi van khoî  
the su dung lam co sd phdp Ii dl truy cuu 
trach nhiSm ki luat cua cdng chuc vi Lual 
cdn bg, cdng chflc quy dinh nhiing van de 
mdi nhu thdi han xem xet xii li ki luat, hint 
thflc ki ludt giang chflc, trong khi dd Nghj 
dinh sd 35/2005/ND-CP lai khdng cd bdtki 
quy dinh ndo lien quan din van dl nay. Gii 
sfl, trudng hpp cdng chflc thyc hien hanhvi 
vi phgm ki ludt yong thdi gian ndy nhiSS 
khdng thl xfl Ii ki Iuat dupc vi khdng coM 
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sd phdp li dS xac dinh hinh thflc ki ludt, thfl 
tuc dp dyng.., dSn khi c6 van ban hudng dan 
thi hanh thi thdi hieu xfl Ii ki lugt da het vd vi 
vgy khdng the truy cuu dupc fldch nhiSm ki 
ludt cua cdng chflc. Van de dgt ra d ddy Id thiSu 
quy dinh vS nguyen tac dp dyng vdn bdn quy 
phgm phdp lugt trong nhung Irudng hgp xdy 
ra "Iiic giao thdi", chuyen tiep gifla vdn ban quy 
phgm phdp Iuat mdi va cu. Nhdm khac phye 
linh trang nay, ngay 17/5/2011, Chinh phii dd 
ban hanh Nghi dinh sd 34/2011/ND-CP quy 
dinh vS xfl li ki luat ddi vdi cdng chflc. Sy ra 
ddi cua Nghi dinh sd 34/2011/ND-CP da gdp 
phdn "ldp lo hdng" cua phap ludt. Tuy nhien, 
Nghj dinh sd 34/20n/ND-CP cung chfla dyng 
nhieu quy dinh khdng dam bdo cd vS tinh hgp 
phdp vd tfnh hpp li. 

2. M$t so bat cap cua Nghi dinh so 
34/2011/ND-CP 

Phdn tich cdc quy dinh cua Nghi dinh sd 
34/2011/ND-CP cd Ihl thiy mdt sd dilm bit 
cap sau: 

Thii nhdt, nhu da yinh bdy d trSn, Ludt 
can bd, cdng chflc chi quy dinh nhflng vdn 
dS chung vS ydeh nhiem ki ludt cua cdng 
chflc, cdn cac ndi dung cu the se dupc quy 
dinh lrong cdc vdn ban hudng din thi hanh. 
Ludt can bd, cdng chflc nam 2008 cd hiSu 
luc ngay 01/01/2010 nhung phai hon mdt ndm 
sau mdi cd nghi dinh hudng din thi hdnh vl 
vdn dk nay (Nghi dinh sd 34/2011/ND-CP 
quy dinh ve xfl li ki ludt ddi vdi cdng chuc 
dugc ban hanh ngay 17/05/2011). Nhu vdy, 
trong khoang thdi gian chua cd Nghi dinh so 
34/2011/ND-CP thi nhflng vdn d l lien quan 
len ki ludt cdng chuc bi "bd ngd". Do do, cd 
:hS thiy Nghi dinh sd 34/2011/ND-CP dupc 
Dan hanh chua dap flng ySu cau hgp phap 
:iing nhu ySu cdu hpp li cua van bdn phdp 
ugt. Yeu cdu hgp phap cila vdn bdn quy 

pham phdp lugt dugc the hi |n thdng qua viSc 
tuan thfl hien phdp, ludt cua Qudc hdi vd cac 
vdn ban cua cdp trSn. Khoan 2 Dieu 8 Ludt 
ban hdnh vdn bdn quy phgm phdp ludt nam 
2008 quy dinb:" Vdn bdn q jy djnh chi tiet phdi 
quy djnh cu the. khong lap lgi quy dinh cua 
van bdn dug^c quy dinh chi tiet vd phdi dugc 
ban hdnh de co hi^u l^rc citng thai diem cd 
hieu luc ciia vdn bdn hogc diiu, khodn. diem 
dugc quy dinh chi tiet". Vdi quy dinh ndy thi 
cd thl diiy rdng Nghi dinh sd 34/2011/ND-CP 
dang le phai dupc ban hdnh vd cd hieu Iyc 
Cling thdi diem cd hieu Iyc cua Ludt can bd, 
cdng chflc. Nhu vay, quy dinh ndy cua Ludt 
ban hdnh vdn bdn quy pham phdp luat nam 
2008 khdng dugc triet de tudn thu trong 
Nghi dinh sd 34/2011/ND-CP. 

Ben canh dd, Nghi dinh sd 34/2011/ND-CP 
cdn khdng dap flng dugc ySu cdu ve tinh hgp 
li, Yeu cau hgp li cua van ban phdp luat dupc 
the hien thdng qua tinh kip thai, dung luc. 
Trong Irudng hgp ndy, Qudc hdi da giao cho 
Chinh phu ban hanh nghi dinh hudng dan thi 
hdnh ve van de trdch nhiem ki luat cdng 
chflc thi Chfnh phu phdi ban hanh van bdn 
phdp ludt trong thdi hgn, thdi diem hodc tinh 
hudng xdc dinh. Viec chdm Ire ban hanh 
Nghi dinh sd 34/2011/ND-CP da khdng ddp 
flng yeu cdu tfnh kip thdi, dflng luc. 

Thu hai, theo quy dinh ciia Ludt ban hdnh 
van bdn quy pham phdp lugl thi nghi dinh do 
Chinh phii ban hdnh cd nhflng loai sau day: 
1) Nghi dinh dl hudng dan thi hdnh ludt, phdp 
lenh ciia Qudc hdi va Uy ban thudng vy Qudc 
hdi; 2) Nghi dinh de quy dinh bien phap cu 
thl nham thyc hien chfnh sdch kinh tS, xa hdi, 
qudc phdng, an ninh...; quy djnh nhiem vy, 
quySn ban, td chflc bd may cua bd, co quan 
ngang bd, ca quan thudc Chinh phfl vd cdc co 
quan khac thudc thim quyln cua Chfnh phfl; 
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3) Nghi dinh dl dilu chinh cdc quan h? xd hpi 
mdi phat sinh nhung chua cd ludt hay phdp 
l?nh dilu chinh.'*' Qua phan tfch irSn, cd thl 
nhgn thiy Nghi dinh so 34/2011/ND-CP dugc 
ban hdnh nhdm hudng dan thi hdnh Lu t̂ cdn 
bp, cdng chflc vd dieu ndy dupc khdng dinh 
ngay flong phan cdn cfl cua Nghi dinh so 
34/2011/ND-CP. Tuy nhien, Nghi dinh s6 
34/2011/ND-CP lgi hudng dan Ludt cdn bO. cdng 
chflc theo chilu hudng "b6 sung thSm" mgt sd 
quy djnh mdi. Cu thl, Dilu 77 Lugt cdn bp, 
cdng chuc quy dinh mien trdch nhi?m ki lugt 
doi vdi cdng chflc ttong cdc trudng hgp sau ddy: 

"/. Phdi chdp hdnh quyet dfnh trdi phdp 
lugt cuu cdp tren nhung dd bdo cdo ngu&i ra 
quyit djnh truoc khi chdp hdnh; 

2. Do bdt khd khdng iheo quy dinh cua 
phdp ludt" 

De hudng dan thi hanh cho diSu ndy, 
Dilu 5 Nghj dinh sd 34/2011/ND-CP cung 
quy dinh vS cdc trudng hpp cdng chflc dupc 
mien trach nhiem ki lual: 

'7. Dugc ca quan cd thdm quyin xdc 
nhdn tinh trgng mdt ndng luc hdnh vi ddn su 
khi vi phgm phdp ludt. 

2. Phdi chdp hdnh quyet dinh cua cdp 
tren theo quy dinh tgi khodn 5 Dieu 9 Ludt 
cdn bg, cong chire. 

3. Dugc cdp co thdm quyen xdc nhdn vi 
pham phdp ludt lrong tinh the bdt khd khdng 
khi Ihi hdnh cdng vu " 

Khoan 2 Dilu 5 Nghi dinh sd 34/2011/ND-CP 
cu ihS hod cho khoan 1 Dieu 77 Ludt can 
bp, cdng chflc vd khodn 3 Dilu 5 Nghi 
dinh sd 34/2011/ND-CP hudng din thi hdnh 
cho khodn 2 DiSu 77 Luat cdn bp, cdng 
chflc. Vay, khoan 1 Dilu 5 Nghi dinh sd 
34/2011/ND-CP hudng ddn thi hdnh cho 
diSu khoan ndo ciia Luat can bd, cdng chflc? 
NIU khdng phai la hudng dan thi hanh thi 

Nghi dinh sd 34/2011/ND-CP lai la sy "bfi 
sung" Lugt can bp, cdng chflc. Ben cgnh d6, 
Chuang IX Lugt can bp, cdng chflc cd quy 
djnh rd nhflng dilu lugl ma Chinh phu phdi 
hudng din thi hdnh. Theo do, Qudc hgi clii 
giao cho Chinh phu quy dinh chi tiSt va 
hfldng dan thi hdnh Dilu 76 va Dilu 79,*" 
cdn Dilu 77 thi khdng thupe phgm vi hudng 
dan thi hdnh cua Chinh phu. Qua dd, cd tbk 
hilu ring Dilu 77 Lugt cdn b^, cdng chflc (Q 
hodn todn rd rdng, day dfl ma khdng can bat 
cfl sy gidi thich, bd sung nao khac. Do do, 
theo chiing tdi vice Chinh phii "ty y" quy 
dinh them trudng hpp mien trach nhiem ki 
lugl cho cdng chuc la it nhieu trdi vdi quy 
dinh ciia Lugt can bp, cdng chuc, 

Thir ba. theo quy dinh cfla phap luat, khi 
xem x t̂ trdch nhiem ki luat cua cdng chik 
phdi thdnh lgp hpi ddng ki lugl. Viec thdnh 
lap hpi ddng ki luat la nhdm bdo dam quyen 
vd Ipi ich hpp phdp cfla cdng chflc cd hanh 
vi vi pham. Thdng qua viec xem xet ciia tap 
thS cdc thanh vien trong hpi ddng sS khac 
phuc tinh trang chii quan, vd doan, dinh kien 
ciia bat cfl thdnh \ iSn nao. BSn cgnh dd, viec 
xem xet bdi hdi ddng se huy ddng dupc tri 
tu? tap ths cao nhdt. Tuy nhiSn, lrong mpt so 
trudng hpp, cdng chflc cd hdnh vi vi phgm 
phap Iuat vd hdnh vi nay da dupc xem xet ki 
ludng bdi nhflng co quan cd thim quyen 
khac thi khdng cin phdi thdnh lap hgi dong 
ki ludt de trdnh mdt thdi gian, edng sflc va 
tien bac. Dy lieu dupc tinh hudng ndy nen 
Nghi dinh sd 34/2011/ND-CP (khodn 2 Dilu 
17) da quy dinh cdc trudng hpp khdng phai 
thanh lap hdi ddng ki ludt gdm cd: 

"oj Cong chire co hdnh vi vi phgm phdp 
ludt bi phgt tit md khdng duac hu&ng dn treo; 

b) Cong chiic gia chuc vu ldnh dgo. 
qudn li bj xem xet xir li ki ludt khi da co kit 
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ludn -vi hdnh vi vi phgm phdp ludt cua cdp 
uy, to chiic Ddng theo quy dmh phdn cdp 
qudn li cdn bg, cong chire cua Ban chdp 
hdnh trung uang " 

O nudc ta, chi duy nhat cd tod dn cd 
tham quyen xet xfl va tuySn hinh phgt cho 
ngudi cd hdnh vi pham tdi. PhiSn tod dupc 
diSn ra cdng khai, tuan thu day du thu tyc td 
tung, cd sy tham gia cua ben cdng td va bSn 
bao chira nSn kSt qua cua phiSn toa Id ban an 
the hien dung ngudi, diing ldi. Do hanh vi vi 
pham phap lual cua cdng chflc da dupc xem 
xet kl ludng va thuyet phuc bdi tod an nen 
trong trudng hpp nay khdng cdn thanh lap 
hgi ddng ki lugl. Ngudi cd tham quyen cd 
the cdn cfl vao ket ludn cua toa an de ra 
quyet dinh ki lual ddi vdi cong chuc. Theo 
quy dinh tai Nghi dinh s6 34/2011/ND-CP, 
khi cdng chuc bi loa dn tuyen phat tu ma 
khdng dupc hudng an fleo thi cdng chflc do 
duang nhien bi bugc thdi viec vi khdng the 
tiep tuc thuc hien nhiem vu cua minh. Nhu 
vay, quy dinh lai diem a khoan 2 Dieu 17 
Nghi dinh sd 34/2011/ND-CP la hgp li va 
can thiel. Tuy nhiSn, nhiing quy dinh lai 
diem b khoan 2 Dieu 17 chfla dyng nhiSu 
van de can ban luan vi: 

Mot la "cap uy. Id chflc Dang" khdng 
phai Id CO quan nhd nudc nen khdng cd tham 
quyln kit luan vS hanh vi vi phgm phap ludt 
ndi chung cua cdng chflc. DiSu 4 Hien phap 
nam 1992 (sfla ddi, bd sung nam 2001) quy 
dinh: "Mgi to chire cua Ddng hogt dgng trong 
khuon kho hiin phdp vd phdp lugt". Nhu vay. 
Dang tuy gifl vai trd lanh dao nhung van 
phai ludn thu phap ludt va khdng bao bien, 
lam thay cdng viec eua cac co quan nhd 
nuoc. Cap uy, td chflc Ddng khdng phai la 
cac CO quan hanh chfnh, cdng khdng phdi la 
tod an nen khdng the ket ludn vS hanh vi vi 

phgm hanh chinh hay hanh vi pham tdi cua 
cdng chflc. Do dd, theo chiing t6i,"ket ludn 
vi hdnh vi vi phgm phdp ludt cua cdp uy, to 
chiec Ddng ddi v&i cdng chire" khdng thS 
dugc sfl dung Iam cdn cfl de khdng can thdnh 
lap hdi ddng ki ludt. 

Hai la vai trd ldnh dgo ciia Dang flong 
qudn li nha nudc the hien thdng qua cdng tac 
cdn bg. Dilu 5 Luat can bd, cdng chflc ndm 
2008 quy dinh: ''bdo ddm su ldnh dgo cua 
Ddng cgng sdn Viet Nam" la nguyen tac 
quan Irpng trong hogt dgng cua cdn bd, cdng 
chflc. Dang lanh dao thdng qua cdng tdc cdn 
bp bdng viec viec phat hien, bdi dudng, lua 
chgn nhiing dang vien uu lu va nhflng ngudi 
ngodi dang cd phdm chat, nang lye gidi thieu 
vao cac ca quan nha nudc, td chuc chinh tri-
xa hdi thdng qua ca chS bau cfl, luyen chpn. 
Td chflc Dang lanh dao viec sap xep, phan 
bd can bg, co y kien ve viec bd tri can bp 
phu ydch nhung vi Iri quan ypng trong cdc 
CO quan nha nudc. Vdi tu duy do thi co the 
hieu rang cdng chflc giu chflc vu lanh dao, 
qudn If da phan phai la dang vien nhung dd 
khdng phai la chu the duy nhdt, ngoai ra cdn 
cd nhflng ngudi khdng phdi la ddng vien. 
Khi "cdng chflc gifl chflc vu lanh dao, quan 
Ii" khdng phai la dang vien thi cap uy, Id 
chflc Dang khdng nen "can thiep" va cd chl 
tai ddi vdi hdnh vi cua hg. Cdng viec nay, 
can giao cho nhiing chfl thS cd thim quyln 
cua cac co quan nha nudc. 

Thie tu, Nghi dinh sd 34/2011/ND-CP 
tuy quy dinh chi tilt, hudng din thi hanh 
Lual can bd, cdng chflc nhung vdn cdn nhieu 
quy dinh khdng that sy ro rang. Cy thl, trong 
Nghi dinh sd 34/2011/ND-CP cd quy dinh 
mflc dp nghiem trgng cfla hanh vi vi pham se 
dugc sfl dung Iam can cfl quylt dinh hinh 
thflc ki lugt. Theo do, hanh vi vi phgm "nghiem 
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ypng" quy dinh ciia phap lugt vl phdng, chong 
tham nhflng; thyc hdnh lilt ki^m, chong ldng 
phf: ki luat lao d^ng; binh ddng gidi; phdng, 
chdng t? nan mgi ddm (khodn 3 Dilu 11) sg 
cd hinh thflc ki lugt hg b§c Iflcmg; luang ty, 
cung nhflng hdnh vi trSn nhung d mflc dO "rat 
nghiSm trpng" sc bi ki ludt hinh thflc gidng 
chflc (khodn 2 Dilu 12), cdn d mflc dO "ddc 
bigt nghiem trgng" sS bi cdch chflc (khodn 5 
Dilu 14). Tuy nhien, trong Nghi dinh s6 
34/2011/ND-CP Iai khdng cd bit ki quy dinh 
ndo dua ra cdn cfl dl xdc dinh dau Id hdnh vi 
vi pham d mflc dp nghiSm trgng, rat nghiSm 
trgng hay ddc bi?t nghiSm irpng. Vay khi gdp 
nhiing trudng hpp cdng chflc vi pham phdp 
Iuat vl phdng, chdng tham nhung; thyc hdnh 
lilt kiem, chdng lang phi; ki ludt lao dpng; 
binh ddng gidi; phdng, chdng te nan mgi dam 
thi hpi dong ki luat se cdn cfl vao ddu dS de 
xual hinh thflc ki ludt vdi ngudi cd thdm 
quyen. Tuang ty, nhiing quy dinh nhu "dupc 
CO quan cd tham quyen xac nhan" (khodn 1 
DiSu 5), "dugc cap co thdm quySn xdc nhan" 
(khodn 3 Dieu 5), "cac quy dinh khdc ciia 
phap luat liSn quan den cdng chflc" (khodn 3 
Dieu 11) cung khdng dupc gidi thich rd rang. 
Quy dinh tuy nghi nhu vdy de tao ra sy Igm 
quySn, tiiy tien flong vi?c xem xel trach 
nhiem ki luat ciia cdng chflc. 

Thii: ndm, viec dp dung hinh thflc ki luat 
khi cdng chflc ty y nghi vice. Theo Nghi 
dinh sd 34/2011/ND-CP thi cdng chuc se bi 
ki luat cdnh cao hogc bupc thdi viec nlu ty y 
nghi viec, cdn cu dS dp dung hinh thflc ki 
ludt cdnh cdo hay budc Ihdi viec dd Id sd 
ngay ty y nghi viec. Theo khoan 5 Dilu 10 
Nghi dinh sd 34/2011/ND-CP thi cdng chuc 
bi xfl li ki ludt hinh thflc cdnh cdo nSu "tuy 
nghi viec, tdng so tir 05 den du&i 07 ngdy 

ldm vi$c trong mgt thdng". Theo khoan,^ 
Dilu 14 Nghi dinh sd 34/2011/ND-CP thi 
cdng chflc bi ki ludt hinh thflc bugc thdi vifc 
nlu "tir y nghi vi?c, tdng sd tir 07 ngdy ldm 
vlfc tra lin trong mgt thdng hodc tir 20 ngay 
ldm vi^c tra lin trong mgt ndm md dd dugc 
ca quan sir dung cong chire thong bdo bdng 
vdn bdn 3 ldn liin tiip". Nhihig quy dinh 
ndy ton tgi nhilu bit cgp: 

Mgt Id hai hinh thflc ki lugt canh cao va 
buOc thdi vi?c khac nhau vS mure dp nghiem 
trgng cung nhu nhung hgu qua k^o theo sau 
dd. Cdng chflc bi ki ludt cdnh cdo khdng bj 
anh hudng nhilu den cudc sdng, cdng viec, 
CO hdi thdng tiln so vdi cdng chflc bi ki luat 
bugc thdi viec. Tuy nhien. cdn cfl dS dp dung 
hai hinh thflc ki luat ndy hodn toan khong 
thuylt phuc. Trudng hop cdng chflc nghi 
viec tu 5 ngdy den dudi 7 ngay trong moi 
thang chi bi hinh thuc canh cao; trong khi 
dd, chi cin nghi thSm mdt ngdy nua la 7 
ngay vd cd thdng bao 3 lan lien tiep bang 
vdn ban cua ca quan sfl dyng cdng chflc thl 
se bi dp dung hinh thflc ki Iuat nfing nhal la 
bugc thdi viec. Quy dinh ndy ro rdng khong 
hpp If, thieu tinh ddng bp, tuong xflng. 

Hai Id sd ngdy nghi viec flong mdt thang 
hay yong mpt nfim se dupc xdc dinh theo 
phuang thflc nao? Mpt thdng d ddy la thang 
theo Hch cdng tdc hay chi can la 30 ngay 
dupc xac dinh trong khoang thdi gian nao do, 
Neu thang d day dupc tfnh theo Hch cdng tac 
thi trudng npp cdng chflc nghi 3 hogc 4 ngay 
d thdng nay vd nghi 3 hoac 4 ngdy d thdi^ ke 
tilp se khdng dii ca sd dl xfl li ki luat canh 
cdo vi khdng thudc trudng hpp nghi "tir Oi 
ngdy din du&i 07 ngdy trong mot thdng"-
Tuang tu, trudng hop cdng chflc tu y nghi 
viec tu 7 ngay ldm viec fld len trong moi 
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thdng cung khd xdc dinh de dp dung hinh 
thflc ki ludt budc thdi viec, chi cin cdng chflc 
nghi thdng nay 5 hofie 6 ngdy vd thdng ke tiep 
nghi 5 hoac 6 ngdy thi cflng chi cd the xfl If 
cdng chflc hinh thflc cdnh cao. Nhu vay, nSu 
mdi thang cdng chflc ty y nghi vi$c 3 ngdy vd 
cd ths nghi 6 thdng nhu the thi van khdng bi 
xfl li ki ludt dii Id cdnh cdo hay budc thdi viec 
vi deu khdng thudc trudng hpp ty y nghi vi?c 
tfl 5 ngdy den dudi 7 ngay hay tfl 7 ngdy trd 
len trong mdt thdng vd ciing khdng thudc 
Irudng hgp 20 ngdy trd ISn lrong mdt ndm. 

Ba la vdi Irudng hpp cdng chflc bi ki lual 
budc thdi viec do ty y nghi vi?c tu 7 ngay trd 
len trong mgl thang hoac 20 ngay trd len 
trong mdt ndm thi phai kem theo dieu kien la 
cd thii luc "thong bdo bdng vdn bdn 3 ldn 
lien Hip". Gia sfl, nSu cdng chflc ty y nghi 
viec dling thdi han cd the bi xfl li ki Iuat 
budc thdi viec nhimg chi can thiSu thu tyc 
thdng bao bang van ban ciia co quan cd tham 
quyen hoac trudng hgp cd thdng bdo nhung 
khdng dii 3 Ian lien tiep thi khdng dugc xfl li 
ki ludt bugc thdi viec. Nhu vay, hinh thuc ki 
ludt cd IhS dp dung lrong Irudng hpp ndy chi 
CO the Id cdnh cao, lflc quay trd lai quy dinh 
"It^y nghi viic tir 05 ngdy den du&i 07 ngdy 
lrong mgt thdng". Hinh thflc ki lugt budc 
thdi viec la hinh thflc ki lugl ndng nhdt, anh 
hudng den cudc sdng vdl chat, tinh than va 
cd tuong lai cua cdng chflc nhung Nghi dinh 
sd 34/2011/ND-CP lai dua ra quy dinh thien 
vS thii tyc, ndi cdch khdc diing thii tuc de 
quyet dinh ndi dung, ban chdt vu viec Id 
khdng dflng ca vS mat li lugn vd thyc tien. 
Ngodi ra, viec dua ra thfl tuc thdng bdo 3 lin 
HSn tiep dS quySt dinh hinh thflc ki Iuat budc 
thdi viec se khd trdnh dupc tinh trgng bao 
che trong xem xet xfl Ii ki ludt cdng chuc. 

Tha sdu, vS nguySn tdc hgp hdi ddng 
ki lugt. DiSm tiSn bd cua Nghi dinh sd 
34/2011/ND-CP la tfing sd thdnh vien hdi 
ddng ki ludt len 5 thanh viSn khi xfl li ddi 
vdi cdng chflc gifl chflc vy Idnh dgo, quan If. 
Nhu vdy, cho du Id cdng chflc khdng giu 
chflc vy lanh dao, qudn If hay cdng chflc gift 
chfle vy lanh dgo, quan If thi thanh viSn hpi 
ddng ki ludt thong nhdt Id 5 ngudi. Tuy 
nhien, ngay sau tiln bg ddng ghi nhgn nay 
quy dinh vS nguyen tdc ldm viSc cfla hdi 
ddng ki ludt Iai cd sy thut liii dang tiec. Cy 
IhS: mdt lrong nhirng nguyen lac lam viec 
cua hdi ddng ki ludt dupc quy dinh tai khodn 
3 Dilu 17 Nghi dinh sd 34/2011/ND-CP Id "hgi 
dong ki ludt hop khi cd dii 03 thdnh vien lr& 
lin tham du. trong do cd chii lich hgi dong 
vd thu ki hgi ddng"; lrong khi do, Nghi dinh 
sd 35/2005/ND-CP ngdy 17/3/2005 quy dinh: 
"hoi dong ki lugt chi hgp khi co day dit cdc 
thdnh viin".^^^ Cd the thay rang quy dinh 
nhu Nghi dinh sd 34/2011/ND-CP sS khdc 
phuc tinh trang keo dai thdi han hgp hdi 
ddng ki ludt vi khdng cd day du cdc thdnh 
vien tham du. Tuy nhiSn, mat han chl cua 
quy dinh ndy la khdng nhd, viec hdi ddng ki 
ludt van cd the hgp khi chi cd 3 thanh vien 
flong dd cd 2 thanh phan bat budc se dan den 
linh yang sau: 

Mot Id tinh khach quan, cdng bang trong 
viec xem xet ki luat cdng chuc se khdng 
dugc dam bao. Khdng phdi ngau nhien md 
Nghi dinh sd 35/2005/ND-CP quy dinh chi 
hgp khi cd day du cac thdnh vien hdi ddng 
tham gia. Mdi thanh viSn trong hdi ddng ki 
luat deu cd vai trd nhdt dinh trong viSc ddnh 
gia, xem xet loan dien vS hanh vi vi pham 
cua cdng chflc. Don cfl, neu vdng mat dgi 
dien ban chap hdnh cdng dodn lrong hdi 
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ddng ki lugt thi viec bdo vS quyln Ipi chinh 
ddng cua ngudi lao dpng (cdng chflc) sg 
khdng dugc thl hien. Khi dd, linh khdch 
quan, cdng bdng sg phy thu^c nhilu vdo sy 
tfch cyc vd trdch nhi?m cua nhDtig thdnh 
viSn trong hOi d6ng. 

Hai Id quy dinh nguySn tdc ''hgi ddng ki 
ludt hgp khi co tir 3 thdnh viin tra lin " dd cd 
sy mdu thudn trong vigc ddm bdo thyc hi?n 
nguyen lac liSp thQo"hgi dong ki lugl kien 
nghi dp dung hinh thtic ki ludt thong qua bo 
phiiu kin". Hgi ddng ki ludt hpp khi cd dii 3 
thanh vien trd len tham dy, nhu vgy, cd thl 
la 3, 4, hodc 5 thanh viSn hpp hgi dong ki 
lugl. Trong trudng hpp hpi ddng cd 4 thdnh 
viSn hgp thi nguySn ldc bd phieu kin se thyc 
hien nhu thS nao. Keo theo dd Id ket qud 
cudi cung sS thS ndo nSu hai bSn bieu quyet 
ngang nhau. Nghi dinh sd 34/2011/ND-CP 
ciing khdng cd bat kl quy dinh nao de cd the 
vien din giai quySt trudng hpp nay. 

Thie bdy, theo khoan 3 DiSu 19 Nghi dinh 
sd 34/2011/ND-CP thi "tru&ng hgp nhiiu 
cong chiec trong ciing ca quan, to chire. dan 
vi CO hdnh vi vi phgm phdp lugt thi hgi dong 
ki ludt hgp de lien hdnh xem xet xir ll ki ludt 
doi v&i tirng cong chuc". Quy dinh nay nSn 
hiSu theo hudng nao thi hpp li: se Ihanh lap 
mdt hdi ddng xfl Ii lat ca cac trudng hpp hay 
mdi trudng hpp vi phgm sS thanh lap hdi 
ddng riSng. Theo chung tdi, trong Irudng 
hgp nay nen hieu theo cdch thfl hai la cd hdi 
ddng rieng cho timg trudng hpp cdng chflc 
vi pham.'̂ ' Tuy nhien, quy dinh nhu khoan 3 
DiSu 19 neu tren Id khdng ro rdng, ddn din 
each hiSu va ap dyng phdp lugt khdc nhau. 

Nghi dinh ciia Chinh phu sd 34/2011/ND-CP 
ve xfl li ki lual ddi vdi cdng chflc ra ddi dap 
flng dupc nhu cau hudng ddn cac quy dinh 

"khung" cfla Ludt cdn bg, cdng chflc ndm 
2008. Tuy nhiSn, vdi nhflng bit cap vfla neii 
thi vi$c dp dyng Nghi dinh nay vdo thyc \k 
sS g?ip nhilu khd khdn. Thilt nghT, viec ban 
hdnh thdng lu hudng din cho Nghi dinh s6 
34/2011/ND-CP Id vdn dl cd tinh cip thilt 
giflp gidi quySt dupc cdc bat cap vfla neu 
nhfim ddm bdo quyln vd lpi ich chinh dang 
cfla cdng chflc, tfl do gdp phin giu gin phap 
chl nghiem minh./. 
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