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KHAI H\% hk oih sk cAc HINH THOC CHO THUI iiii LAO O^NG 

Cho thud Igi lao dpng Id hifn tugng 
tuomg ddi phd biin trong vife sir dyng 

lao ddng d cdc qude gia trdn thi gidi tir nhiiu 
nam qua. Nd da duge ghi nhdn trong phdp ludt 
ciia rat nhidu nude, dde bift Id nhQng nude 
phat tridn theo ndn kinh t l thj trudng. Ngay cd 
nhQng nudc chdu A, nhihig nudc trong khoi 
ASEAN nhu Thdi Lan, Singapore, Malaysia, 
Philippines... ciing ddu da quy djnh vdn dk 
nay vd hogt ddng eho thud Igi lao ddng dugc 
phdt tridn kha chuydn nghifp. Tuy nhidn, d 
Vift Nam, vifc cho thud lgi lao ddng van Id 
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van dd khd mdi md. Trong cde quy djnh eiia 
phdp luat lao ddng hifn hdnh hodn toan 
khdng cd quy djnh vl van dd ndy vd nd mdi 
chi chinh thiic dugc ddt ra khi chiing ta tiin 
hanh xdy dyng Dy thdo Bd lugt lao ddng sira 
ddi, bd sung ndm 2010. 

Mac dil phdp ludt khdng quy djnh vd vdn 
X 

de ndy song khdng cd nghTa d Vift Nam 
khdng cd hifn tugng cho thud lgi lao ddng. 
Trdn thyc tl, hifn tugng eho thud lgi lao 
dpng d Vift Nam bat ddu didn ra tir khodng 
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nam 2000. Tgi cdc viing kinh td trpng didm, 
vdo timg thdi dilm nhdt djnh theo tinh trgng 
dom ddt hdng, cdc doanh nghifp gia edng 
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hang xuat khau phdt sinh nhu cau ldn vd lao 
dpng phd thdng trong doanh nghifp. Tuy 
nhidn, nlu doanh nghifp trye tilp tiin hdnh 
tuydn dung vd ki hgp dong lao ddng vdi lao 
ddng pl^ thdng se ldm phdt sinh thdm ehi 
phi so vdi ehi phi thdng thudmg nhu: Chi phi 

TS. TRAN THI THOY LAM * 

nhan lye cho vifc tuyin dung, ki kit hgp 
dong, quan li lao ddng vd ddc bift Id phdi trd 
tiin edng eho cd lao dpng tgm thdi du ddi do 
khii lugng dom hang gidm. Hom nQra, vifc 
trye tilp tuyin dyng so lugng ldn lao dpng 
pho thdng trong thdi gian ngdn Id khdng de 
ddng thyc hifn. Do dd, ede doanh nghifp san 
xudt cd xu hudng thud lao dpng thdi vu de 
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tidt kifm ehi phi. 
Dli vdi ngudi lao dpng, vifc cho thud lgi 

lao ddng se giiip hp thodt khdi tinh trang thdt 
nghifp, cd duge thu nhgp. Ldm vife tgi 
doanh nghifp thud Igi lao ddng eung se giiip 
hp thu thdp duge thdm cdc kinh nghifm nghd 
nghifp. Ddng thdi hp ciing cd ca hdi dd lam 
quen vdi cde cdng vifc d cdc doanh nghifp 
khde nhau. Bdn cgnh dd, vifc thay ddi mdi 
trudng ldm vifc tgi nhidu doanh nghifp khdc 
nhau cdn tgo cho ngudi lao ddng sy linh hogt 
trong tim kidm vifc ldm. Hp se nhanh chdng 
thich ling vdi thj trudng lao dpng, thich iing 
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vdi sy chuydn ddi cdng vifc vd cd co hpi dd 
tim cho minh vife ldm phii hgp. 

Tuy nhidn, ngudi lao ddng dugc cho thud 
Igi cung gap phdi mdt sd vdn de nhu luomg 
thdp, khd ndng tdng luong Id rat khd khan vi 
thdi gian ldm vifc cua hp khdng lau ddi, chu 
yiu Id lam nhQng cdng vifc ed tinh chdt tam 
thdi. Hon nQ-a, hp lgi phdi thudng xuydn bi 
thay dli cho ldm vifc, mdi trudng Idm vife. 

* Gidng vidn Khoa pbdp ludt kinb td 
Tnrdng Dai bpc Lu$t Hd NOi 
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Diiu ndy ed thi dnh hudng din vdn dl tdm li 
eiia ngudi lao dpng, dSn din thyc trgng 
ngudi lao dpng khdng cd y thiic gdn kit vdi 
doanh nghifp, khdng tgn tdm t$n lye dli vdi 
doanh nghifp. Tinh ehdt lao dfng bdp bdnh 
cQng khiln hp rdt khd djnh hudng vl sy phdt 
triin nghl nghifp. Ngodi ra, vi vifc ldm phy 
thufc vdo vife eho thud Igi lao dfng ciia 
doanh nghifp ndn nii ro vl vifc ldm, nguy 
CO thdt nghifp rdt de xdy ra doi vdi hp. 

Tuy vdy, ndm bdt dugc nhu cdu ndy, mgt 
si doanh nghifp dd tiin hdnh tuyin dyng lao 
dpng phi thdng vd ki hgp ding lao dfng vdi 
so lao dprig nay, sau dd eung iing lao dfng 
cho cdc doanh nghifp sdn xudt theo hgp dong 
eung ling lao dpng. Cde doanh nghifp sdn 
xudt su dyng, diiu hdnh ngudi lao dpng 
nhung khdng qudn li ngudi lao dfng. Het thdi 
hgn hgp ddng cung iing lao ddng, ngudi lao 
ddng lgi duge cdc doanh nghifp sdn xudt "trd 
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vd" eho cdc doanh nghifp dd tidn hdnh tuydn 
dyng lao ddng. Hifn d Vift Nam ed mgt so 
doanh nghifp hogt dgng theo kiiu ndy vd 
chu yiu d cdc tinh nhu Binh Duomg, Dong 
Nai, Thanh phi Ho Chi Minh, Hd Nf i... 

Vdn dl ddt ra d ddy Id do phdp ludt ehua 
quy djnh nen khi hogt dgng ndy xdy ra mSi 
dja phuang cd quan dilm khdc nhau, cdch 
gidi quyit khdc nhau ndn gdy ra nhiiu tranh 
cdi. Cd dja phuang cho phdp hogt dpng ndy 
xdy ra vd ed dja phucmg khdng eho phdp vi 
eho ring hogt dfng dd Id trdi phdp lu t̂.̂ '̂  
Diiu dd da din din sy khdng thing nhdt 
trong vife qudn li lao dfng d cdc dia 
phuang, gdy bdt binh trong gidi sii dyng lao 
dfng, dnh hudng din quyin lgi cua cdc 
doanh nghifp. Bdn cgnh dd, sy nhdn difn 

cQng nhu quan nifm ve bdn chat vd hogt 
dfng ndy cung chua rd rdng ndn ddi khi c6 
sy nhdm ldn dnh hudng din hogt dfng ciia 
cde doanh nghifp. Chinh vi vdy, vife dua ra 
khdi nifm cung nhu xde djnh rd bdn chat ciia 
hogt dfng cho thud lgi lao dfng Id hit siic 
quan trgng vd cdn thiit bdi trdn ca sd d6 
chiing ta mdi cd thi ed nhung quy djnh 
nhdm diiu ehinh hogt dgng ndy cho phii hpp. 

1. Khdi nifm cho thue lai lao dpng 
Do sy biin chuyin cua cdc ndn kinh td, 

dde bift Id vdo cdc thdi dilm suy gidm kinh 
tl, ede thod thudn vifc ldm tgm thdi ngdy cang 
gia tdng d cdc nudc. Trong mft thj tnrdng 
cgnh tranh hon, ngudi sii dyng lao dpng nĝ y 
cdng ed xu hudng lya chpn sii dyng cdc thoa 
thudn vife ldm tgm thdi dd ddp iing cdc yeu 
edu vl tinh hifu qud vd linh hogt.. Cdc thoa 
thudn vife ldm tgm thdi cd thd dugc giao ket 
trye tidp giiia ngudri sir dung lao dpng va 
ngudi lao dpng. Tuy nhidn, ciing cd tnrdng 
hgp xuat hifn bdn thu ba, vi du nhd thdu phu 
hodc bdn tnmg gian tham gia. Ngudi ta goi 
dd Id "moi quan hf vifc ldm tam giac". 
Trong moi quan hf 'Safe ldm tam gide" nay 
ngudi lao dpng cua mft doanh nghifp (nha 
cung ling) thyc hifn cdng vifc cho bdn thii 
ba (ben su dyng) ma ngudd sii dung lao dpng 
cua minh cung iing lao dfng hodc dich vu. 

To chiic lao dgng quoc tl (ILO) trong 
cdc cdng ude vd khuyin nghi ciia minh tuy 
khdng quy dinh trye tilp vl van dk cho thuS 
lgi lao dfng song gidn tilp thd hifn thong 
qua cdc quy dinh vl vifc ldm tgm thoii 
(Khuyin nghi vifc ldm sd 198) vd ddc biet la 
cdc quy dinh vl td chiic vifc lam tu nh2n 
(Cdng ude s6 181 vd Khuyin nghj si 188). 
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Cdng vifc tgm thdi theo quan dilm eiia ILO 
phai xudt phdt tir sy ty do lya chpn ciia 
ngudi sir dyng lao ddng vd ngudi lao dfng. 
Ddng thdi sy xudt hifn eiia thod thugn vife 
lam tgm thdi trong thj trudng lao dpng nhdt 
djnh phdi dya trdn sy ddng thudn cua xa hfi. 
Cdn cdc td chiie vife ldm tu nhan theo myc 
dich cua Cdng ude 181 vd Khuyin nghj 188 
bao gdm nhQng to chire tham gia khdp chdo 
vifc va hd so xin vifc vd eung la cac t l churc 
su dyng ngudi lao ddng nhdm mue dieh eung 
ling eho bdn thii ba. Bdn thii ba ndy se giao 
vifc vd gidm sdt ngudi lao dfng trong vifc 
thyc hifn cdng vifc dugc giao. Trong mii 
quan hf dd, t l chiic vifc ldm tu nhdn ed thd 
Id ngudi sir dyng lao ddng ehinh nhung 
doanh nghifp su dung eung se gdnh mdt sd 
nghia vu cua ngudi sir dyng lao ddng khi 
mdi quan hf giiia doanh nghifp sii dung vd 
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ngudi lao dpng bao hdm nhiing ydu td If 
thudc hay phy thudc. 
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Rat nhidu quoc gia trdn thd gidi da thira 
nhgn van de vife ldm tgm thdi vd sy eho thud 
lgi lao ddng. Dgc bift cd nhung nudc da ban 
hanh cd lugt vl vdn de ndy. Chdng hgn nhu d 

X 

Diic cd Lugt kinh doanh vd cho thud lao 
dpng. Theo Ludt kinh doanh vd cho thud lao 
dpng cua Diic thi: "Nguai sic dung lao dpng 
vdi tu cdch la n^di cho thue lao dpng mudn 
cho ngudi thic ba thue ngu&i lao dpng thi 
phdi xin phep. Viec cie ngudi lao dpng vdo 
mdt lien doanh hgp tde chung di xdy dung 
mdt xudng khdng coi la cho thue lao ddng, 
niu ngudi su dung lao ddng la thdnh viin 
cua liin doanh dd vd hgp ddng tap thi cua 
mdt ngdnh kinh ti cd gid tri dp dung ddi vdi 
tdt cd cdc thdnh vien cua liin doanh vd tren 

ca sd hgp dong hgp tac, tdt cd cdc thdnh viin 
cita lien doanh deu cd nghia vu tu minh thuc 
hifn cdc nghia vu hgp ddng... Trudng hgp 
ngudi sir d\ing lao dqng chuyin giao ngudi 
lao dqng cho nguai khdc su dung vd khdng 
gdnh chfu cdc nghia vu thdng thudng cua 
ngudi su diJing lao dqng vd ciing khdng dam 
nhgn cdc rui ro cua ngudi sir dung lao dqng 
thi suy dodn rdng, ngudi chuyin giao hogt 
ddng vdi tu cdch la ngudi mdi gidi lao dpng" 
(Didu 1 Ludt kinh doanh cho thud lao ddng). 
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Trung Qude ciing Id mft trong cdc qude 
gia cd quy djnh vl cho thud lao dfng. Theo 
Luat hgp dong lao dfng eua nudc Cfng hod 
nhdn ddn Trung Hoa ban hdnh ngdy 
29/6/2007 thi vifc eho thud lao ddng dugc 
thyc hifn dudi hinh thiic hgp ddng phai cii. 
Theo cde diiu 57, 59, 60, 61, 62, 63, 64, 65, 
66, 67 eua Lugt ndy thi cho thud lao dfng 
(phdi cir lao ddng) dugc hidu la vifc dom vj 
phdi cii tuydn dyng lao ddng vd cd trdch 
nhifm thyc hifn nghTa vu ddi vdi ngudi lao 
dfng nhung phdi cir lao ddng cua minh sang 
ldm vifc tgi mft dom vj khde. Hgp ddng giiia 
dom vj phdi cir vd ngudi lao dfng dugc phdi 
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eu la hgp ddng lao ddng, edn hgp ddng giQra 
dom vj phdi cir vd dom vj nhdn phdi cir la hgp 
ding phdi cur. Diiu 58 Lugt hgp ding lao 
dpng cda nude Cfng hod nhan dan Trung 
Hoa cd quy djnh: "Dan vi phdi cie la dan vi 
tuyin dung lao ddng nhu dugc niu trong 
Ludt ndy vd se thue hi$n nghia vu ciia dan 
vi ddi vai ngudi lao dpng... Hqp ddng lao 
ddng giiea dan viphdi cu vd ngudi lao ddng 
dugc phdi cie se Id hgp ddng lao ddng cd 
thdi hgn v&i thdi hgn khdng dudi hai ndm. 
Dan vi phdi cic se trd tiin luang lao ddng 
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hdng thdng " " Khi ed nguai lao dqng duge 
phdi cie, dan vf phdi cu se ki hgp ddng phdi 
cie vdi dan vf md ngudi lao dpng dugc phdi 
cie din. Hgp ddng phdi cie s§ quy dinh vj tri 
cdng tde cho nhieng lao dpng dugc phdi cu, 
so ngudi dugc phdi cu, dieu khodn phdi cu, 
sd tiin vd phuang thicc thanh todn luang 
lao dqng vd phi bdo hiim xd hqi vd trdch 
nhiem neu vi phgm hgp ddng" (Dieu 59 
Ludt hgp ding lao dfng eiia nude Cfng hod 
nhan dan Trung Hoa). 

Philippines cQng Id mft trong nhQng 
quic gia ed quy djnh vl eho thud Igi lao dfng. 
Vife cho thud Igi lao dfng d Philippines dugc 
thyc hifn thdng qua hgp dong thud lgi lao 
dfng. Tuy nhidn, hgp dong ndy ehi dp dyng 
trong trudng hgp khi mdt ngudi eung cdp lao 
ddng cho mft ngudi sir dung lao ddng, ma 
ngudi eung cap dd khdng ed vdn ddng kl 
hogc khdng cd ddu tu dudi dgng cdng cy, 
thidt bj, mdy mdc, nhd xudng vd nhirng ngudi 
lao ddng duge tuydn dyng vd bd tri bdi ngudi 
dd dang thyc hifn cdc hogt dfng Iidn quan 
trye tidp ddn cdng vifc kinh doanh ehinh eiia 
ngudi su dung lao dfng. Trong trudng hgp 
ndy thi ngudi eung cap lao dfng sd dugc coi 
Id dgi li ciia ngudi su dyng lao dfng, chju 
trdeh nhifm ddi vdi nhQng ngudi lao dgng 
eho thud theo miic df vd cdch thiie nhu ddi 
vdi nhiing ngudi lao dfng md ngudi su dyng 
lao dfng trye tilp thud mudn. 

Nhu vgy, cd thi thdy theo quan dilm 
ciia ILO ciing nhu phdp lugt cdc nudc, dii 
duge tilp can dudi gdc dg ndo (gdc dg cua 
ngudi lao dfng dugc cho thud lgi hay gdc 
dp doanh nghifp cho thud lgi lao dfng) thi 
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nhin chung eho thud lgi lao dpng ddu c6 
mft si ddu hifu sau: 

- Doanh nghifp (eho thud lao dfng) 
tuyin dyng vd ki kit cde hgp ding lao dfng 
dli vdi ngudi lao dfng nhung sau dd lgi cho 
doanh nghifp khdc thud Igi trong thdi han 
nhdt djnh theo hgp ding cho thud Igi giiia 
hai doanh nghifp. 

Quyin Igi ciia ngudi lao dfng cho thue 
lai van do doanh nghifp eho thud lao dpng 
thyc hifn vd ddm bdo (doanh nghifp cho 
thud lao dpng van Id chu sir dyng lao dfng), 

- Trong thdi gian ldm vifc d doanh 
nghifp thud lai lao dfng, ngudi lao dpng 
phdi chju sy gidm sdt dieu hdnh cua doanh 
nghifp thud Igi lao dgng. 

Tir nhQng phdn tich trdn, chiing ta co 
thd dua ra khdi nifm vd cho thud lai laa 
dpng nhu sau: Cho thud Igi lao dpng la viec 
mft doanh nghifp tidn hdnh tuydn dung lao 
dpng (ki hgp ddng ddi vdi ngudi lao dpng) 
nhung sau d̂d lgi eho doanh nghifp khae 
thud lgi de sir dyng trong thci gian nhat 
djnh. Trong thdi gian ldm vide tgi doanh 
nghifp thud lgi lao dpng, quyin lpi cua 
ngudi lao dgng van do doanh nghifp cho 
thud lao dpng ddm bdo nhung ngudi lao 
dfng phdi chju sy gidm sdt, diiu hdnh cua 
doanh nghifp thud lgi lao dgng. 

2. Ban ch^t cho thue l^i lao dfng 
Cho thud lgi lao dgng vl bdn chdt Id quan 

hf ba ben (quan hf mang hinh tam gide) vdi 
sy tham gia ciia ba bdn: Ben cho thud lao 
dfng (doanh nghifp cho thud lao dfng), 
ngudi lao dfng dugc thud lgi vd ben thue lai 
lao dfng (doanh nghifp thud lai lao dfng). 
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Hgrp dong lao dOng 

Doanh nghidp cho thu6 I?! lao dOng 

Quyin quan !(, diiu h^h 

Doanh nghi§p thuS l̂ ii lao dOng 

Hgrp ding cho thug l̂ i lao dOng 

Trong vife cho thud Igi lao dfng thyc 
9 \ 9 

chat gdm ba mdi quan hf: 
- Quan hf giQra doanh nghifp eho thud lgi 

lao dfng vd ngudi lao ddng dugc cho thud lgi: 
Quan hf ndy thyc chdt Id quan he lao dfng 
dugc thidt lap trdn ca sd ciia hgp ddng lao 
dfng. Doanh nghifp cho thud lgi lao dfng 
tuydn dyng vd ki kdt hgp ddng lao dfng dli 
vdi ngudi lao dfng. Vi vdy, trong quan hf 
nay, doanh nghifp cho thud lgi chinh Id ngudi 
sir dung lao dfng vd lao ddng dugc cho thud 
lgi la ngudi lao dfng. Ngudi lao ddng tuy 
khdng lam vifc tgi doanh nghifp cho thud lgi 
lao dpng song doanh nghifp cho thud lgi lao 
dpng van cd trdeh nhifm trd luomg vd ddm 
bao cdc quydn lpi eiia ngudi lao ddng theo 
quy djnh ciia phdp ludt. Do dd, nhQng trudng 
hgp doanh nghifp chuydn giao ngudi lao 
dfng cho doanh nghifp khdc sir dyng vd 
khdng gdnh chju cde nghTa vu ddi vdi lao 
dfng thi khdng phdi Id eho thud lao dfng md 
chi la mdi gidi lao dfng. Mdt hifn tugng 
thyc td xay ra hifn nay d Vift Nam la mdt sd 
doanh nghifp tidn hdnh "san" tim nhdn vidn 
d vj tri cao cho cde doanh nghifp ldn bdng 
vifc tiin hdnh tuyin chpn nhan vidn trinh df 
cao theo ydu cdu eua doanh nghifp sur dung 

lao dfng, thgm chi edn to chiic ddo tgo hp dl 
dap ling ydu cdu ciia doanh nghifp sir dyng 
lao ddng. Cde doanh nghifp sir dyng lao 
dfng dugc cung iing nhdn vidn theo ydu cdu 
md khdng phdi tin nhdn lyc, thdi gian cho 
vifc mydn chpn. Ddi lgi, doanh nghifp su 
dung lao ddng phdi trd phi gidi thidu cho 
doanh nghifp tuydn chpn. Tuy nhidn, trong 
tnidng hgp nay ngudi lao dfng vdn ki hgp 
ddng lao ddng trye tidp vdi doanh nghifp sir 
dyng lao ddng chur khdng phdi doanh nghidp 
cung cap lao dfng. Do dd, hinh thiic nay 
eiing khdng vugt qua phgm vi cua mdi gidi 
vifc lam hogc gidi thifu vifc Idm. Hogt dfng 
mdi gidi lao ddng khdng dugc thira nhan Id 
cho thud lgi lao dfng. 

- Quan hf giura doanh nghifp cho thud lgi 
lao ddng vd doanh nghifp thud Igi lao ddng: 
Quan hf giiia hai doanh nghifp nay la quan 
hf mang tinh djeh vu dugc hinh thdnh trdn ca 
sd hgp ding eho thud Igi lao dfng (cung iing 
lao dfng eho thud). Theo dd, doanh nghidp 
eho thud lgi lao dfng ed trdeh nhifm cung cap 
cho doanh nghifp thud Igi lao dfng lupmg lao 
dfng md doanh nghifp ndy cdn theo diiu 
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kifn, tidu ehuan md doanh nghifp dgt ra. 
X 

Ddng thdi doanh nghifp thud lgi lao dfng ed 
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trach nhiem trd eho doanh nghifp cho thud lai 
lao ddng mpt klioan tidn. Hot thdi hgn thud 
lao ddng theo hgp dong, doanh nghifp thud 
lai lao dpng se hodn tra so lao dpng dd thud 
cho doanh nghifp cho thud Igi lao dpng. 

Quan he giu'a ngudi lao ddng duge eho 
thud lai va doanh nghifp thud Igi lao dfng: 
Mdi quan he ndy hifn tgi van dang gdy nhieu 
tranh cai trong gidi hgc thugt, khd ggi dugc 
ten chinh xac. Tuy nhien, cdn phdi xdc djnh 
rdng day la mdi quan hf cd Igi cho ngudi thir 
ba (doanh nghifp cho thud lao dfng) vd 
doanli nghifp thud lgi lao dfng tuy khdng 
phdi Id ngudi sir dyng lao dfng nhung Igi cd 

X X / 

quydn didu hdnh, qudn li doi vdi lao dfng 
cho thud lgi trong qua trinh ngudi lao dfng 
nay thyc hifn ede nghTa vy lao dfng tgi 
doanh nghifp minh. Song, ndu trong trudng 
hgp ngudi lao dfng vi phgm ede nghTa vy lao 
dfng hay ed hdnh vi vi phgm ki ludt lao 
ddng, doanh nghifp thud lgi lao dfng khdng 
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tidn hdnh xu li md trd ngudi lao dfng Igi eho 
doanh nghifp eho thud (nlu hp khdng mudn 
sir dyng nQ-a). Trong mdi quan hf nay eung 
can hudmg tdi nguydn tde ddi xii binh ddng 
giQra ede lao ddng thudc doanh nghifp thud 
Igi lao dfng vd lao dfng dugc thud lgi. Ddc 
bift cdc lao ddng dugc thud lgi dugc hudng 
nhung didu kifn lao dfng nhu nhQng ngudi 
lao dfng eiia doanh nghifp thud lgi lao dfng 
vd ed the cdn dugc hudng nhQng phiie lgi do 
doanh nghifp ndy thyc hifn. 

Nhu vdy, dk hinh thdnh ndn vifc cho 
thud lgi lao dfng can sy tham gia cua ba ehii 
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thd: Doanh nghifp cho thud lgi lao dfng, 
ngudi lao dfng cho thud Igi vd doanh nghifp 
thud lgi lao dfng. Trong mdi quan hf ndy cd 
hai hgp ding duge ki kit: Mft Id hgp ddng 

lao dfng, hgp dong ndy duge ki kit giiia 
doanh nghifp cho thud lao dfng vd ngudi lao 
dfng eho thud lgi; hai Id hgp ddng djeh vu 
(hgp ding cho thud Igi lao dfng) giQra doanh 
nghifp cho thud lgi lao dfng vd doanh 
nghifp thud lai lao dgng. Nhin chung giira 
hai hgp ddng ndy phdi cd sy thong nhdt vdi 
nhau nhdt la doi vdi nhQng quy djnh vl dieu 
kifn lao dfng vd sir dyng lao dpng dli voi 
ngudi lao dfng. Cd nhu vay mdi dam bao 
duge quyen Igi eho ngudi lao dfng vd han 
che duge cdc tranh chdp phdt sinh. 

3. Cdc hinh thirc cho thue lai lao dpng 
Cho thud Igi lao dgng Id hifn tugng tit 

ydu xdy ra trong thj trudng lao dfng. Tuy 
nhidn, myc dich cho thud Igi lao dfng cua 
cdc doanh nghifp Id khdc nhau. Cd doanh 
nghifp cho thud lai lao dgng nhdm myc dich 
kinh doanh dd kiem ldi nhung cQng ed doanh 
nghifp khdng phdi vi myc dinh ndy md la do 
doanh nghifp khdng bd tri dugc vifc lam 
cho ngudi lao dgng ndn ddnh phdi eho thue 
lgi lao dfng de ddm bdo vide lam va thu 
nhdp eho hg. Cd doanh nghifp vide eho thue 
lgi lao dgng mang tinh thudng xuydn (nhu 
mpt ngdnh nghd kinh doanh) nhung ciing co 
doanh nghifp hogt dpng eho thud lao dpng 
mang tinh chat dan xen. Chinh vi vgy, viec 
phdn logi vd xde djnh ede trudng hgp cho 
thud Igi lao dfng ed y nghTa hit siic quan 
trgng bdi cd phdn logi dugc cde trudng hpp 
ehiing ta mdi cd thi ed nhung quy djnh d6 
diiu ehinh cho hgp li. Cho thud lao dfng la 
hogt dfng tuomg ddi phong phii vd da dang 
ndn hiy thugc vdo tidu chi phdn loai ma c6 
cde hinh thiic cho thud lgi khde nhau. Song 
nhin chung cd thi chia vifc cho thud lgi lao 
dfng ldm hai trudng hgp chinh: 
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- Cho thue lgi lao dpng thuc su 
Trudng hgp cho thud lgi lao dfng thyc 

sy Id trudng hgp doanh nghifp tuyin dyng 
ngudi lao ddng dd vdo doanh nghifp lam 
vife nhung trong qua trinh sir dyng cd thi 
cho doanh nghifp khae thud lgi trong mdt 
thdi gian nhdt djnh. Nhu vdy, trong trudng 
hgp nay hogt dfng cho thud lgi lao dpng xudt 
hifn (chen ngang) trong qud trinh ngudi lao 
dfng Idm vife chinh thiic tgi doanh nghifp. 
Do dd, thdng thudmg hogt dpng eho thud lgi 
lao dfng nay chi dugc thyc hifn trong nhiing 
trudng hgp nhdt djnh. Vi dy nhu do doanh 
nghifp gap khd khan khdng bd tri duge vifc 
lam cho ngudi lao dfng ndn phdi cho thud 
lgi... hogc doanh nghifp thdy vide eho thud 
lgi cd lpi hom cho ngudi lao ddng cung nhu 
chinh ban than doanh nghifp so vdi vife 
doanh nghifp trye tilp sii dung hp. 

Nhu vdy, d trudng hgp ndy, vife doanh 
nghifp giao kdt hgp ddng ddi vdi ngudi lao 
dfng nhdm myc dich sir dyng Id chinh. Vifc 
cho thud lgi chi la vifc phdt sinh trong qud 
trinh sir dung lao ddng. Do dd, myc dieh 
kinh doanh cho thud lgi lao dfng khdng phdi 
Id muc tidu hang ddu cua doanh nghifp khi 
tidn hdnh tuydn dung lao dfng. Thdm chi 
trong mft sd trudng hgp, doanh nghifp cdn 
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cd thd khdng ddt ra lpi nhudn tir hogt dfng 
nay. Bdi ddi vdi nhiing doanh nghifp gap 
khd khan trong sdn xudt kinh doanh, khdng 
cd du nguyen lifu de ngudi lao dfng ldm 
vifc thi vifc cho thud lao dfng trong thdi 
han nhdt dinh Id gidi phdp tdt nhdt dl gidi 
quyit khd khdn. Do dd, vdn dk lpi nhudn 
khdng hdn Id van de dat ldn hang ddu. 

- Cho thui lao dpng vai tu cdch Id hogt 
dpng kinh doanh ciia doanh nghiep 

Day Id trudng hgp doanh nghifp tuyin 

dyng lao dfng khdng nham muc dich sir 
dung ma chu yiu nhdm myc dich cho doanh 
nghifp khde thud Iai dd cd lgi nhuan. Dieu 
dd cd nghTa vifc cho thud Iai lao dfng la 
hogt dpng kinli doanh chii yiu ciia doanh 
nghifp vd doanh nghifp se thu lgi nhuan tir 
chinh hogt dfng cho thud Igi lao dfng nay. 
Ngudi lao dfng khi duge tuydn dyng se 
khdng Idm vife cho doanh nghifp ma se di 
lam vifc cho doanh nghifp khdc. Vi vgy, d 
nhQng doanh nghidp eho thud Igi lao ddng 

t 9 9 

nay cd thd ed sd lugng lao ddng rat Idn 
nhung khdng edn phdi ed nhd xudng, thiit bj 
va cQng khdng edn phdi ddu tu cho nhiing 
hogt dfng ndy. Doanh nghifp cho thud lgi 
lao dpng trong trudng hgp ndy d gdc dp ndo 
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dd cung mang tinh chat mdi gidi trung gian, 
djeh vy (bdi khdng he sur dyng lao ddng) 
nhung lgi khdc cac td chiic gidi thifu vifc 
Idm d chd doanh nghifp trye tiep ki hgp 
ddng vdi ngudi lao ddng ndn phai ganh chju 
ede trach nhifm vd nghTa vu cua ngudi sir 
dyng lao ddng. Tuy nhidn, vi cdc doanh 
nghifp ndy tim kidm Igi nhuan chii ydu tii 
hogt dfng cho thud lgi lao dfng ndn rat cd 
thd quyin lgi eiia ngudi lao dfng khdng 
duge ddm bdo hogc doanh nghifp thud lgi 
lao dfng trd rdt cao nhung doanh nghifp cho 
thud lgi lao dfng chi trd cho ngudi lao dfng 
mft khodn rdt nhd. Do dd, ddi vdi trudng 
hgp ndy, phdp ludt cdn cd nhQng quy djnh 

^ X X 

tuomg ddi chdt che nham ddm bdo quydn lpi 

cho ngudi lao dfng./. 

(l).Xem: Phan Huy Hdng vd Ngd Thj Tbu, "Hoat 
dfng cho thud lao dOng: MOt diiu chinh phdp ludt 
tbeo budng cho phdp", Tgp chi nhd nu&c vd phdp 
/Ma/,sd 109, tbdng 11/2007. 
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