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Ty do cong dodn la nguygn tdc co bdn 
trong phdp lugl Iao dgng qudc tl. 

Nguydn ldc ndy da dugc ghi nhgn trong 
nhieu vdn ban phdp li quan trgng. Khodn 4 
Dilu 23 Tuyen ngdn loan the gidi vl nhan 
quyin ndm 1948 khang dinh: 'TdV cd moi 
ngudi diu cd quyin, ciing vdi ngudi khde, 
thanh lap cdc cdng dodn hay gia nhdp vdo 
cdc cdng dodn di bdo vi lai ich ciia minh". 
Dieu 8 Cdng ude qudc le ve edc quyen kinh 
te, xa hdi va van hoa nam 1966 quy dinh; 

"7, Cdc qudc gia thdnh viin Cdng ude 
cam kel bdo ddm: 

a) Quyin ciia mgi ngudi dugc thdnh lap 
vd gia nhdp cdng dodn do minh lua chpn. 
theo quy che cua Id chirc do, de thuc ddy vd 
bdo vi cdc Igi ich kinh ti vd xa hdi cua 
minh. Vi$c thuc hiin quyen ndy chi bi nhung 
hgn chi quy dinh Irong phdp lugt vd Id cdn 
thiit ddi vdi mot xd hgi ddn chu. vi Igi ich 
ciia an ninh qude gia vd trdi t\r cdng cdng 
hoac vi muc dich bdo vi cdc quyen vd tu do 
cua nhirng ngudi khde; 

b) Quyin ciia cdc td chae cong dodn 
dugc thdnh lap cdc liin hiep cdng dodn qudc 
gia vd quyin cua cdc liin hi$p cdng dodn 
qudc gia dugc thdnh Igp hay gia nhdp cdc Id 
chae cdng dodn qudc te; 

c) Quyin cua cdc cdng dodn dugc hogt 
dgng Hr do. khdng bi bdt Id str hgn chi ndo 
ngodi nhirng hgn chi do phdp lugt quy dinh 
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vd Id cdn ihiel ddi vdi mgi xd hgi ddn chu vi 
Igi ich an ninh qudc gia vd Irdt lu cdng cgng 
hoge nhdm muc dich bdo vq cdc quyin vd tu 
do ciia ngudi khac; 

d) Quyin dinh cdng vdi diiu kien Id 
quyin ndy phdi dugc thuc hi?n phu hgp vdi 
phdp lugl ciia mdi nude. 

2. Dieu khodn ndy khdng ngdn cdn viec 
dp dgt nhung hgn chi hgp phdp trong viec 
Ihi hdnh nhung quyen ndi Irin ddi vdi nhung 
nhdn vien phuc vu trong cdc l\rc lugng vu 
trang, cdnh sdt hoac bd mdy ehinh quyen. 

3. Khdng quy djnh ndo trong dieu nay 
cho phep cdc qudc gia thdnh vien ciia Cdng 
ude vi lu do lap hgi vd bdo ve quyin dugc 
lap hgi ndm 1948 ciia Td chuc lao ddng 
qudc te dugc sd dung edc bien phdp lap 
phdp hoac hdnh phdp md cd Ihi ldm ton hgi 
din cdc bdo ddm neu trong Cdng ude do ". 

Ngodi ra, Cdng-ude sd 87 cua Td chuc 
lao dgng qudc te (ILO) ve quyen ty do hiep 
hdi va ve viec bao ve quyen dugc Id chuc 
nam 1948 cung da khdng djnh van de nay. 
Di€u 40 Cdng ude Iao dgng di tru nam 1990 
cua Lidn hgp qudc quy djnh: "Ngudi lao 
ddng di trii cd quyin, ciing vdi nhung ngudi 
khde, thdnh Igp edc hdi vd cdc edng dodn tgi 
ddt nude hg dang lao dgng nhdm th\re hiin 

* Gidng vien chinh Khoa phap lu|t kinh te 
Trudng Dai hgc Luat Ha Nfi 
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vd bdo V? cdc Igi ich kinh ti, vdn hod, xd hdi 
vd cdc Igi ich khde ciia hg". 

Nhu v^y, ly do Igp hgi vd tham gia tl 
chuc nghi nghifp Id quyin ca bdn cua con 
ngudi ndi chung vd ngudi lao d0ng ndi 
rieng. Trong quan hf lao dgng, quyen ndy Igi 
cdng cd 3/ nghTa quan trgng. Do vj thl bit 
binh ding cda cdc chd the trong quan hf lao 
dgng nBn mdt cdch ty nhidn, ngudi Iao dOng 
- ben "ylu thl" sS YiBn kit vdi nhau trong 
mOt td chGc de bdo vf Igi fch cua minh. Do 
dd, tdn trgng nguyen tic ty do cdng dodn sS 
giup cde m6i quan hf trong hogt dOng nghi 
nghifp duge thyc hifn dn dinh ddng thdi day 
cung Id tieu chi de danh gid mGc dQ ddn chu 
trong moi quoc gia. Dieu dd cung ddng 
nghTa vdi vife ngudi lao dgng cd the thdnh 
lap nhieu td chGc cdng dodn trong doanh 
nghifp va moi ngudi lao dgng diu cd quyin 
tu do lya chgn tham gia vdo mdt to chGc 
cdng dodn (trong sd nhieu Id chGc cdng 
dodn) md hg cho Id lot nhat. De ddm bao 
quyen nay thi qudc gia phai cd nhGng chinh 
sdch, phdp ludt the hifn su tdn trgng quyin 
ty do cdng dodn vd ddm bdo vife thyc hifn 
quyen nay tren ihyc le nhu: quy djnh cdc 
bien phap phdp li can thiet dd ddm bdo 
quyen ty do cdng dodn, khdng cd hdnh vi 
phdn biet d6i xG vi li do ngudi lao d0ng 
tham gia, thdnh l§p cdng dodn... 

Tdm lai, sy cd m$l cua td chGc cdng 
dodn - bieu hifn quyen xd h$i ciia ngudi lao 
dgng la tiln dl dl thyc hifn quyin kinh tl 
cho hg. Bdi khi dugc thdnh l$p hgp phdp, 
cdng dodn sg Id ddi tdc vdi cdc chu thl khde 
(ngudi sG dyng lao dgng, nha nude) nhdm 
bao vf Igi fch kinh tl cho ngudi Iao dflng. 

Khi xung dgt Igi ich xdy ra md vife 
gidi quylt thdng qua cdc bifn phdp khde 
(thuang lugng, hod gidi, trgng tdi...) khdng 
dgt kit qud thi ngudi lao dgng cd quyin sir 
dyng quyin kinh tl cua minh de dam bdo 
vd khdi phyc cdc quyen vd Igi fch hgp phdp 
cda minh trong quan hf lao d^ng.'" Nhu 
v^y, dinh cdng Id bifn phdp dau tranh kinh 
tl cua ngudi Iao dOng nhdm gay sue ep vB 
kinh te (thl hifn d sy ngGng vife tgp thl) 
thdng qua dd, gay thift hgi ho$c de dga gdy 
thift hai ve kinh te cho nguoi sG dyng lao 
dgng de dgt dugc yeu sdch vl quyen vd loi 
fch. Dinh cdng la quyen cua ngudi lao 
dgng dugc phdp ludt quoc te ghi nhgn gdn 
lien vdi quyen cua td chuc dgi difn Iao 
dgng (cdng dodn). Vife thGa nhgn quyen 
dinh cdng vdi lu cdch Id quyen kinh te cua 
ngudi lao dgng, mgt m|it da ghi nhan 
quyen co ban cua con ngucri ndi chimg, 
ngudi lao ddng ndi rieng trong vife su 
dyng cdc phuang phdp diu tranh khde nhau 
theo each thuc hod binh de bdo vf quyen 
vd Igi ich hgp phap cua minh; m§t khde, 
d§l quyen nay dudd sy gidm sat cua phap 
lugt s5 tranh duge nhihig tdn hgi xdy ra doi 
vdi xd hgi do tfnh d$c thu cua phuong Ihiic 
diu tranh nay. 

6 Vift Nam, vi nhieu nguySn nhan khac 
nhau nen vife phS ehuan nhihig cdng ude 
quoc te lien quan den quyin kinh te-xa hpi 
cua ngudi Iao dOng chua dugc ihyc hifn irift 
de. Tuy nhidn, quyen iham gia cdng doan va 
dinh cdng dudi gde dg quyin kinh tl-xd hoi 
cua ngudi Iao ddng dd dugc phap lual quy 
djnh d cac mGc do khac nhau. 
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1. Tu' do cong doan va vdn de dai dien 

lao dong 

v l phuang dien If lugn vd thyc tiln, tren 

the gidi cung nhu d Viet Nam, sy xuit hien 

vd tdn tgi cua td chGc dgi dien ngudi lao 

ddng la van de cd linh khach quan. dac bift 

trong dieu kifn kinh l l thi trudng. Tinh 

khach quan nay bieu Id nhu cdu cd tinh ndi 

tgi cua chu the tham gia quan he lao ddng 

khdng phu thugc vao y chi cua chu thl khac, 

tham chi khdng phu thudc vao viec nha nude 

cd IhGa nhan nhgn van de nay hay khdng. 

O Viet Nam, ve ca ban iG trudc din nay 

Id chuc dai difn cho ngudi lao ddng dugc 

thua nhdn chinh thuc la Id chuc cdng dodn. 

Tuy nhien, trudc day do nhirng dac thu nhdt 

dinh ve dieu kifn kinh te, nhan thuc chinh 

tri ma cdng doan dugc coi Id Id chGc dai 

dien cho loan the ngudi lao dgng Viet Nam 

ve khia cgnh xa hgi vd vi the chinh tri nhieu 

hon so vdi tu each dgi dien trong quan he 

lao ddng. Song vdi sy phat trien cua nen 

kinh te thi trudng ndi chung, thi trudng Iao 

ddng ndi rieng ciing vdi sy thay ddi nhgn 

thuc cua ngudi Iao ddng ve van de dgi dien 

va dgc biet la tu thyc trang hoat dgng cua 

cdng doan Viet Nam trong khodng 20 nam 

qua (kl tu khi Viet Nam thua nhdn nen kinh 

te thi trudng) dan den nhu cau ddi mdi td 

chGc va phuong thGc hoat ddng cua td chuc 

dai dien ngudi lao ddng. Ndi each khde, ddi 

mdi Id chGc va hogl dgng cua td chGc dai 

dien lao dgng khdng chi la nhu cdu cua td 

chGc cdng doan Viet Nam ma cdn la nhu 

cau ngi tai cua thi trudng Iao dgng nude la 

nhdm tao tiln d l cho su dn dinh cua quan 

he lao ddng. 

1.1. Quy dinh phdp ludt Viet Nam vi vai 

ird, vi tri cua td chuc cong doan 

Quy dinh cua phap lual vl vai trd, vj tri 

cGa td chuc cdng doan vol tu each dai difn 

cho ngudi lao dgng chu ylu dugc quy dinh 

trong Bg lugt lao ddng nam 1994, sua ddi, bo 

sung cac nam 2002, 2006, 2007; Ludt cdng 

doan nam 1990 vd mgt s6 van ban hudng dan 

thyc hien. Ve phucmg dien phap li, cd the tiep 

can vj tri, vai trd cua cdng doan dudi gde do 

quyen cua cdng doan thdng qua quyen cua 

cdc cdp td chuc cdng dodn vdi tu each dai 

difn cho ngudi Iao dong. Cu the nhu sau: 

Thu nhdt, quyen chung cua cdng dodn 

Hidn phap ndm 1992 (Dieu 10) va Luat 

cdng doan nam 1990 da xac djnh cdng doan 

la td chuc chfnh Gi - xa hpi dai dien bao ve Igi 

ich chinh dang cua cdng nhan, ngudi Iao 

dgng. Tren ca sd chuc nang, nhiem vu ciia to 

chuc cdng doan, Bd luat lao dpng quy dinh 

cdc cap cdng doan tu Tdng lien doan lao dgng 

Viet Nam den cdng doan ca sd cd quyen sau: 

- Quyen td chuc va thanh lap cdng doan, 

trong do cd ban chap hanh cdng doan lam 

thdi d don vj chua thdnh lap dugc cdng doan 

CO s d ; 

- Quyen tham gia vdi co quan nha nude 

vd td chGc doanh nghiep, co quan, dan vi ve 

nhung van de lien quan den ngudi Iao ddng; 

- Quyen tham dy cac cudc hgp cua cac td 

chGc, ca quan, don vi; tham gia vdo cdc ca 

cau td chGc khi gidi quyel van dl cd lien 

quan den quyen va nghta vu cua ngudi lao 

dgng, den quyen, Gach nhifm ciia cdng doan; 

- Quyen kiem tra, giam sal viec thuc hien 

phap luat lao dgng; 
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Quyin thdnh Igp trung tam xuc tiln 
vife ldm, co sd dgy nghe, to chGc tuang ll 
(tuong Irg), vdn phdng lu vin phdp lu§t cua 
cdng dodn vd co sd phuc Igi chung cho 
ngudi Iao dgng. 

Tren co sd cdc quyin chung cGa cdng 
dodn, Lugt cdng dodn, Bg Iu$t lao dgng quy 
djnh quyin cGa cdc cip cdng dodn. 

Thu hai, quyin cua T6ng lien dodn lao 
dgng Vift Nam 

Tdng lien dodn Iao dgng Vift Nam Id co 
quan trung uong cua th chGc cdng dodn, cd 
vi tri, vai trd quan trgng. Theo dd, Tdng lien 
doan lao dgng Vift Nam cd nhGng quyin sau: 

- Quyen Id chuc thdnh lap cdng dodn; 
- Quyen tham gia y kien vdi cdc ben ve 

van de lidn quan ddn ngudi lao dgng; 
- Quyen tham dy ki hgp ciia Chinh phu 

ve van de lien quan den quyen vd nghTa vy 
ngudi Iao dgng; 

- Quyen kiem tra, giam sal vife thyc hien 
chfnh sach, phdp lual lao dgng; 

- Quyen thanh lap cdc td chGc: trung tdm 
xuc tien viec Idm, vdn phdng tu vin phdp lugl. 

Tha ba. quyen cua lien dodn Iao dgng 
tinh, thdnh phd tryc thudc trung uotig 

Lien dodn lao ddng linh, thdnh phd tryc 
thuge trung uong cd cdc quyin: 

- Quyin thdnh ldp cdng dodn co sd vd 
ban chdp hanh cdng dodn tam thdi; 

- Quyin tham gia hfli dong trgng tdi lao 
ddng; 

- Quyin tilp nhdn thdng bdo dinh cdng; 
- Quyen khdi kien vu dn Iao dgng khi 

thay can thiet; 
- Quyin kiem tra, giam sat vife thi hanh 

phdp lugl Iao ddng d dia phuang; 

- Quyin tham gia vdi uy- ban nhdn dan 
tinh, thdnh pho vl chfnh sdch cua dja phuong 
ed hBn quan din quyin vd nghTa vy cua cdng 
nhdn, ngudi lao d^ng; 

- Quyin tham dy cugc hgp ciia uji ban 
nhdn ddn bdn vl vin dl cd lien quan din 
quyin, Igi fch cGa ngudi lao dgng; tham gia 
vdo CO ciu th chGc gidi quylt vin dl cd li€n 
quan din quyin, Igi ich ngudi lao dgng t̂ i 
dia phucmg; 

Quyin thod thu^n (hay khdng thoa 
thugn) vdi ngudi sG dyng lao dOng ve vife sa 
thdi ho^c don phucmg ehim dGt hgp ding 
lao d$ng vdi chG tich cdng doan co sd thufc 
quyin (tryc tilp). 

Tha lu. quyen cua cdng dodn ea so 
Cdng dodn co sd cd eac quyen: 
- Quyen dgi difn cho tgp the lao dgng 

thucmg tugng vd ki ket thoa irdc lao dgng t^ 
the vdi ngudi sG dyng lao dgng; luu giG bdn 
thod ude lao dgng tap the dd ki ket, de nghi 
sGa ddi, b6 sung thoa ude lao dOng tgp the 
hode thuong lugng kf moi khi thod ude lao 
dgng tap thl hit hgn. Yeu ciu gidi quylt 
tranh chap lao dgng theo phap Iu|t khi thoa 
ude lao dgng tap thl khdng dugc thyc hifn 
hode bj vi phgm; 

- Dgi difn cho t$p thl ngudi lao dgng 
Iham gia xG li ki lu$t lao dgng doi vdi nguoi 
lao dgng vd gidi quylt tranh chip lao dgng; 

- Tham gia h$i ddng hod gidi lao dgng co 
sd de giai quylt tranh chip lao ddng ca nhan 
vd tdp thl; 

- Quyen quylt dinh dinh cdng theo quy 
dinh cua phdp lugt; 

- Quyen thod thudn nhat tri vdi ngirfiri sit 
dyng lao d$ng vl cae van de sau: 
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+ Dugc thod thuan trudc khi ngudi sG dyng 
lao ddng khiu tru luong cGa ngudi Iao ddng; 

+ Dugc thod thuan ve thdi gian ldm vife 
cua can bd cdng dodn bdn ehuyen trdch; thod 
thudn vl vife sa thdi ho^c don phuang ehim 
dut hgp ddng lao ddng ddi vdi uy vien ban 
chap hdnh cdng doan ea sd; 

+ Ngudi su dung lao dgng phdi trao ddi 
nhdl Iri vdi ban ehdp hdnh cdng doan co sd 
khi don phuong ehim dut hgp ddng lao ddng; 

+ Thod thudn nhit tri trong hogt dgng 
ciia hgi ddng hod giai lao dgng co sd. 

- Quyin duge tham khdo y kiln trude khi 
ngudi sG dyng lao dgng cdng b6 quylt djnh vl: 

+ Lieh nghi hdng ndm; 
+ Ban hanh ndi quy lao dgng; 
+ Tam dinh chi cdng viec cua ngudi Iao 

dgng, khi vu vide cd tinh tilt phGe tgp. 
- Quyen Idem tra, gidm sdt vife thi hanh 

phdp lual Iao dgng d co sd. 
Nhu vdy, Bd lugt lao ddng ra ddi da ddnh 

dau bude phdt trien mdi ve quan he lao dgng 
vd quyin cdng dodn d Vift Nam. Nd tgo ra 
CO sd phdp If de ldnh mgnh hod quan he Iao 
dgng vd tao dilu kien eho cdng dodn hogt 
ddng, gdp phan nang cao vi thd cdng doan. 
Tuy nhien, dl phdp luat lao dOng thyc su di 
vao cudc sdng ddi hdi td chGc cdng dodn 
phai khdng ngimg nang cao chat lugng vd 
hieu qud hoat ddng eiia minh. 

1.2. Thuc trgng thuc hiin 
Theo quy djnh cua phdp lugt hien hdnh, 

dl thuc hien chdc nang dgi dien cua minh, 
cdi^ dodn cd quydn han trong pham vi kha 
rdng, lien quan din nhilu vin de cua quan hf 
lao ddng. Tuy nhien, thyc trang hogt ddng 
cua cdng dodn chua dat kit qyd nhu mong 

mudn, the hifn txBn mgt so khfa cgnh sau: 
- He thdng Id chGc va hoat dgng eiia cdng 

dodn, ddc bift la cdng dodn c ^ tren cdn mang 
linh hanh ehinh; cdng ldc to chGc cdn bg vd 
vife thyc hifn chGc ndng, nhifm vy cGa cdng 
doan cdn mang "mdu sdc" ciia co quan nhd nude. 
Dieu ndy dnh hudng nhit dinh din nhgn IhGc 
vd hdnh dgng cGa cdn bg cdng dodn ve vj Gi, 
vai Gd cda td chGc cdng dodn d khfa cgnh bao 
ve quyen, Igi fch cua ngudi Iao dgng. 

- Hf thdng cdng dodn ea sd - le bdo cdu 
thdnh ndn td chuc cdng dodn, nai true tiep 
bdo vf quyen va Igi fch ngudi Iao dgng Igi bi 
coi la ydu k6m nhat ve ndng lyc Id chuc 
cung nhu hieu qua hogt ddng. Thyc trgng 
ndy xuat phdt IG mdt sd Ii do sau: 

+ Phdp lugl quy dinh cdng doan lai doanh 
nghiep dugc thanh lap sau khi doanh nghiep 
hoat ddng dugc 6 thdng. Trdch nhiem thdnh 
lap cdng dodn doanh nghiep thudc ve cdng 
dodn dia phuong, edng dodn ngdnh (Dieu 
153 Bd luat Iao ddng). Tuy nhien, khi edng 
doan khdng dugc thanh Idp ciing khdng thl 
xac dinh dugc trach nhifm phdp If cua edng 
dodn ed thdm quyen; 

+ Vife thdnh lap cdng doan ca sd phu 
thudc nhidu vao su hgp tac cua ngudi sG 
dung Iao ddng. Mac du, phdp luat quy dinh 
ngudi sG dyng lao dgng cd trdch nhiem tgo 
didu kifn thuan Igi de cdng doan sdm duge 
thanh lap (Dieu 153 Bd luat lao ddng) nhung 
neu ki vgng vdo quy djnh ndy de rang buOc 
Gach nhifm cua ngudi sG dung lao dgng Ihi 
rat it tac dyng. Tren thuc te, neu ngudi sG 
dung lao dgng khdng hgp ldc thi viec thanh 
lap cdng dodn se gap rat nhieu khd khan; 

+ Cdng tac tuyen truyen, vgn ddng ngudi 
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lao d0ng dl hg thiy dugc Igi fch eua vife 
tham gia cdng dodn cdn chua Ihgl sy thuyet 
phuc. Them nGa. vi nhieu If do khde nhau 
nien cdn bg cdng dodn chua trd thdnh ch6 
dya tin cay cho ngudi Iao dgng khi xdy ra 
xung dgt trong quan hf lao d^ng; 

+ Q nhilu nai, mdc du khdng cd cdng 
doan CO sd nhung khi cd xung ddt lao dgng 
hay dinh cdng ty phdt van xuat hifn dgi difn 
(khdng chinh thGc) cua ngudi lao ddng dl 
thay mdt hg gidi quylt nhOng van dl mdu 
thuan vdi ngudi sG dyng lao d§ng vd thdm 
chf vdi eo quan qudn li lao dgng. Dilu dd 
cho thay. khdng chi cdng doan co sd mdl 
bdo ve dugc ngudi lao dgng. 

- Vife xdc dinh dja vi phdp If cua cdng 
dodn (quyen hgn cua cdng dodn) cdn chua rd 
rang giiia cdc cdp cdng doan, chuc ndng chua 
dugc the hien tdch bgch. Thyc te cho thdy, 
chGc ndng dgi difn bdo vf quyen va Igi fch 
cua ngudi lao ddng trong mdl quan he vdi 
ngudi sG dyng lao ddng chG yeu thl hifn d 
cap cdng dodn eo sd. Do dd, d nhihig doanh 
nghifp chua ed edng dodn hode cd cdng dodn 
nhung hogt ddng yeu kem thi cdng doan cip 
tren khd can Ihifp hode thuc hien lu cdch dgi 
dien vi thidu hdnh lang phap li. Mdt khde, 
dieu ndy cung gdy ra sGc ^p vdi cdng dodn 
CO sd ve vife thyc hifn trdch nhifm cua minh 
va hg cdm thdy don dOc khdng dugc ho trg 
khi can thilt tG cdng doan cip tren. Ndi cdch 
khac, mdi lien hf mgt thiet ve Id chGc giita 
cdc cap cdng dodn chua dugc thl hifn. 

- Cdc bifn phdp dam bdo cho cdng dodn 
hogl dgng da dugc quy dinh nhung cdn 
chung chung, thilu thuylt phuc. Chdng hgn, 
chi la cdc quy dinh nhu: nghiem cim mgi 

hdnh vi cdn trd vife thdnh lap va hogl dfng 
ciia cdng dodn (Dilu 153); ngudi lam cdng 
tdc cdng dodn dugc su dyng mgt so gid tinh 
vdo gid Idm viec dl hogt dgng cdng doan; 
trudc khi ra quylt dinh sa thdi, don phucmg 
ehim dut hgp dong lao dgng vdi cdn bd cdng 
dodn thi phdi cd sy thod thugn cua Ban chip 
hdnh cdng dodn co sd, nlu Id chu tjch phdi 
cd sy thod thudn vdi cdng dodn cip Gen 
(Dilu 155 Bg ludt lao dgng)... Trong khi do, 
cdn rat nhieu van de can dugc quy dinh cu 
thl nhu: bdo ve viec Idm, thu nhdp, hanh vi 
phan biel ddi xu... D^c bift, hifn cdn thieu 
che tdi eu the khi cd vi pham ve td chGc va 
hogt dgng cdng doan. 

2. Quyen dinh cong 
Dinh cdng la quyen d^c bift vd quan 

trgng cua ngudi lao dgng. Day dugc coi la 
bien phdp thuc ddy vife giai quyet Ganh 
chap lao ddng tap the khi cac each thuc giai 
quyet khac khdng dgt ket qua. Tuy nhien, 
dinh cdng ciing tiem dn nhieu nguy co bit on 
cho quan he giua ngudi lao dgng va nguoi 
sG dyng lao dgng ndi rieng va cho ddi sdng 
kinh te, xa hgi ndi chung. Theo quy dinh t^ 
Dilu 172a Bg lugt lao dgng sGa ddi, bd sung 
thi nhin chung vife dinh edng s6 do ban chap 
hanh cdng dodn Id chue vd lanh dgo (nhung 
noi chua cd td chuc cdng doan thi tap the lao 
dgng cG dgi dien td chGc vd ldnh dgo). Do 
linh chit cOng nhu hgu qua cua dinh cong 
nSn vife td chGc, ldnh dgo dinh cdng viia la 
quyin, vua la trdch nhiem eua Id chGc cong 
dodn. Quy dinh ndy mgt mdt khdng dinh tirii 
dgi difn cao nhat cda cdng dodn trong: ^^ 
dao dinh cdng, mat khde ciing xdc dinh trach 
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nhiem cGa edng doan nhim dam bdo tfnh 
hgp phdp cua cudc dinh edng.̂ *̂ 

Tuy nhien. Gong nhiing ndm gin ddy, tinh 
hinh dinh cdng diln biin hit sue phGc tap. 
Theo thdng kd chua ddy du, ndm 2008 cd 603 
vu, ndm 2009 Id 219 vu, nam 2010 Id 424 vy 
va quy 1/2011 da cd tdi 220 vy.* '̂Vife giam 
bdt sd lugng cudc dinh edng so vdi ndm trudc 
khdng phdi la quan hf Iao dOng dd dugc cdi 
thien ma Id do dnh hudng cda suy thodi kinh 
te tdc dgng tryc tiep tdi vife ldm cua cdng 
nhdn lao ddng lai doanh nghiep, khien cung -
edu Iao ddng cd sy thay ddi ldn, nhieu noi 
ngudi lao dfng chip nhgn Idm vife Gong dilu 
kien luong thap, tham chi ng luong. Mat 
khac, ndi chung cac cudc dinh cdng deu Id 
nhiing cudc dinh cdng ty phdt vd bat hgp 
phap. Dd cd nhieu y kien, ddnh gia ve van de 
ndy va nhin chung diu cho rdng mdt trong 
nhiing nguyen lihan cua tinh trgng tren Id do 
vai trd eiia td chGc dai dien (cdng dodn co 
sd) cdn hgn che ve nhieu phuong dien. 

Cd nhieu quan diem cho rang dinh cdng 
bat hgp phap xdy ra vi ngudi lao ddng khong 
ed eo hdi va co che bay td yBu cdu cua hg 
mdt cdch hf thdng. Dieu ndy da dat cau hdi 
ddi vdi tinh hieu qua cua edng dodn trong 
vife dai difn cho ngudi Iao dgng. Phdi chdng 
khi vai trd cua edng doan eo sd edn hgn che 
thi edng dodn cip tren can the hien hon nGa 
vai trd cua minh? Chdng hgn, can thuc day 
vd md rdng thuang lugng lap thl nhu co che 
dl tgo khudn khd cho sy hgp lac Idu ddi tai 
noi lam vife. Cdng doan cap trdn ciing can 
tgo sy ling hd diy du vd hifu qua cho cdng 
dodn CO sd hoac dgi dien lao d^ng de hd Gg hp 

Irong vife thuong lugng lap thl vd khi cdn 
thiet thuc hien quy trinh de dinh cdng 
dung phap lugl. 

3. Djnh hudng hodn thifn phap luat 
cong dodn vd dinh cdng nhdm dam bao nhdm 
quyen kinh te xa hgi cua ngu'61 lao d^ng 

Tren co sd thyc trgng quy djnh phdp ludt 
cung nhu vife thyc hifn phap ludt edng dodn 
vd dinh cdng eho thdy, vife hodn thifn phdp 
lugt cdng doan va dinh cdng can d t̂ trong su 
hodn thifn hdi hod vdi nhiSu vdn dB lidn 
quan nhu: Phap luat quan he lao dgng cd 
nhan; thuong lugng lap the; thuang lugng, 
hoa gidi, trgng tai khi cd xung dgt Iao ddng... 
Trudc hit, cdn tdp trung tryc tidp vao cdc ndi 
dung chinh sau day: 

- Hoan thien phap lugt cdng dodn, trong 
ddcd: 

+ Phdp ludt ve td chGc vd hogt ddng cua 
cdng dodn; 

+ Dia vi phdp Ii cua edng dodn; 
+ Dam bao cho hoat ddng cua cdng doan. 
- Hodn thien phap luat vd dinh cdng: 
+ Trinh ty, thu tye dinh cdng; 
+ Quyen, nghta vu cac bdn trong qua 

trinh dinh cdng; 
+ Dinh cdng bat hgp phdp; 
+ Hdu qua phdp If cua dinh cdng bat 

hgp phdp; 
+ Gidi quyet dinh cdng. 
Hifn nay, Bd lual Iao ddng vd Ludt cdng 

doan dang trong qud trinh xdy dyng du thao 
sGa ddi, bd sung. Nhihig van de ndi tren, da 
dugc trao doi, tranh luan sdi ndi tren cac dien 
ddn vd it, nhieu da dugc the hifn trong du 
thao sGa ddi, bd sung cua hai lugt ndi tren. 
Chdng hgn nhu:*''* 1/ Vd dia vj phdp li cua 
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NGHIEN CUU - TRAO DOI 

cdng dodn, ben cgnh vai trd cua cdng dodn 
CO sd ph^ lugt cd them nhOng quy djnh cy 
Ihl vl vi Iff, vai trd cua cdng dodn cip tiBn; 
2/ Quy djnh vl vin dl ddm bdo hogt ddng 
cdng dodn, bao gom nhieu ndi dung nhu: 
cdng tdc cdn b$, dilu kifn hogt dOng, ehim 
dirt hgp ding lao dgng, tdi chfnh... 3/ Cdc 
vin dl vl dinh cdng nhu: quy djnh khdng 
dinh cdng khi Ganh chip Iao dgng vl quyen, 
chu the ed quyin khdi xudng vd ldnh dgo 
dinh cdng, vin dl bl xudng (ddng cGa doanh 
nghifp) eiia ngudi sG dyng Iao ddng, vai trd 
gidi quyet dinh edng cua chu tjch uy ban 
nhan dan eip tinh... NhGng sua doi ndy Id sy 
due ket kinh n^ifm thye hifn phap lugt lao 
dgng, cdng doan d nude ta trong hon 10 ndm 
qua ddng thdi cd tfnh den cdc ylu t6 kinh 
te,chinh tri, x3 h^i vd hge tap kinh nghifm 
eua mgt sd qude gia tren thl gidi. Tuy nhien, 
xet quyen ty do edng dodn vd dinh cdng vdi 
tu each la cac quydn thude nhdm quyen kinh 
tl-xa hdi cua ngudi lao dgng thi vin cdn 
nhilu han chi ddng lo nggi, ddc biet Id quyin 
tu do cdng doan. Phap ludt hifn hanh cho 
phep tap Ihl lao dgng cd quyin biu dgi difn 
de ldnh dgo dinh cdng vdi nhimg noi khdng 
cd cdng dodn (Dieu 172a Bg lugt lao dgng 
sGa ddi, bd sung ndm 2006) thi dy thao Lugt 
cdng dodn, Bg lugl Iao dgng sGa ddi, bd 
sung chi quy djnh duy nhat td chue cdng 
dodn Vift Nam Id dgi difn cho ngudi Iao 
dgng (noi chua cd cdng dodn co sd thi do 
edng doan cip tren dgi difn). Dudi gde dd 
quyin ty do cdng dodn, quy djnh ndy dd hgn 
chi CO hgi dugc lya chgn td chuc dgi difn 
cho minh ciia ngudi lao dgng va khdng khdi 
cd nhung e nggi vl tfnh khd thi ciia quy 

djnh.'^' Tuong ty nhu vgy, sy tham gia ciii 
chu tjch uy ban nhdn ddn cap tinh trong gii 
quylt dinh cdng cho du tilp cdn dudi khij 
cgnh ndo cung khd li gidi cho vife hdnl: 
chfnh hod quan hf lao ddng vd quyin dinli 
cdng cua ngudi Iao d$ng. 

Phdp lu$t Id ddi s6ng xd hgi ndng Un 
thdnh lugt nhung dd Id d£ri sdng vdi nhdî  
quan hf x3 h^i dd trd) thdnh diln hinh vd pĥ  
biin. BBn cgnh nhGng nhu eau khdch quan, 
phdp lu^t cdn phdi ddp img dugc nhihig nhu 
ciu chu quan khde nhau. VI thl, tgi nhihig 
thdi dilm nhit djnh, sy dilu chinh, thay doi 
cua phdp lugt vira mang tfnh Ijch su vCra phdi 
dugc ddm bdo ring, ve nguyen tic su v|ii 
dgng eua phdp lugt ludn theo xu hudng ton 
trgng quyin cua con ngudi vdi nhftng gia tq 
nhan ban ty nhien, von cd cho xd hgi dan chii, 
cdng bdng, vdn minh. Theo nghia dd, ph^ 
lugl lao dgng ve dinh cdng va phdp ludt cdng 
doan Vift Nam khdng phai la ngogi If7. 

(l).Xem: Dieu 8 Cdng u6c qu6c ti vk cic quyjn kinh 
te, x3 hf i va v&n hoa nam 1966. 
(2).Xem: Dilu 173, Dî u 174, Diiu 174a, Dî u 174b, 
Dilu 174c Bf lu$t lao dfng siira dii, bd sung nam 2006. 
(3). Hf i thao dii tho^i vd\ doanh nghifp Dai Loan vi 
liy ^ kiln gdp y siira dii Lu§t lao dfng, do Bf lao 
dfng - thucmg binh va xa hfi t l chirc thang 05/2011. 
(4).Xem: D^ thic 10 Lu$t cdng doan sira ddi th^g 
02/2012; D^ thdo Bf lu$t lao dfng sua dii th^ 
03/2012. 

(5). Hifn nay, can bf cdng doan cip trfin co sd (vi iv-
cip qu^, huyfn...) la dii tirgng can bf, cdng chl̂  
nha na6c. Vife d î di$n cho ngufri lao dfng trong 
quan hf lao dfng phai giai quyft hang lo^t cdc vSn d̂  
nhir; dja vj phap II cda hp vdi tir each la cong chiic, 
thiri gi£f lam vifc-nghi ngoi, moi quan hf vdi ngitiri 
lao dfng cQng nhir nguM su dyng lao dfng, nhiing 
dî u dang vi€n khdng dupe lam... /̂ ' 
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