
NGHIEN CUU-TRAO Ddi 

V ^ DE THI H A N H C 6 N G VU VA CHEDM P H 6 N G VE CHINH DANG 

HONG LUAr HiNH SI/VIET NAM 

Phdng vf cWrih dang Id ehe djnh thufc 
Phdn ehung eua Bf ludt hmh sy (BLHS), 

xdc djnh mdt frong cde tradng hgp gdy thift 
hgi eho ngudi khde nhung khdng bj eoi Id tfi 
phgm. Trong kW dd, vdn dl thi hdnh edng vy 
Id nfi dung lidn quan ddn ddu Wfu djnh tdi 
eung nhu ddu hifu djnh khung hinh phgt 
tdng nang cfla mdt si tdi danh thufc Phdn 
cdc tfi phgm eua BLHS. Vl hinh thfle, 
phdng vf ehinh ddng vd thi hdnh edng vy Id 
hai vdn dl hodn todn khdc nhau. Tuy nhidn, 
tfl thyc tien cho thdy vifc nghidn cflu moi 
vdn dd ndy cdn phdi dugc dgt trong sy thdng 
nhdt vdi vdn dl cdn lgi dd ed thd li gidi duge 

X I.U 9 y 

day du vd rd rdng nfi dung eua mdi van dc. 

1. vdn dk tW hdnh edng vy lidn quan ddn 
15 tfi danh frong BLHS. Trong dd ed 6 tfi 
danh lidn quan din ddu hifu djnh tfi vd 9 tfi 
danh lidn quan din ddu hifu djnh khung hinh 
phgt tang nang. Cy thi: 

- Ddu hifu "ngudi thi hdnh edng vy" Id 
ddu hifu djnh tfi hodc ddu Wfu djnh khung 
Wnh phat tang hang ddi hdi phdi ed d dli 
tugng cfla hdnh vi phgm tdi cfla 10 tfi danh. 
Do Id: Tdi phd rii an mnh Didu 89; tfi 
chlng ngudi thi hdnh cdng vy Didu 257 
(ddu hifu djnh tdi); tdi gilt ngudi - Diiu 93; 
tdi de dga gilt ngudi - Dieu 103; tfi e l y gay 
thuang tich hogc gay t in hai cho sfle khod 
cfla ngudi khde - Didu 104; tfi ldy trayin 
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HIV eho ngudi khdc Dieu 117; tfi cd y 
trayin HIV eho ngudi khde Didu 118; tfi 
ldm nhye ngudi khde Diiu 121; tfi vu 
khing - Didu 122; tfi bdt, gift hoac giam 
ngudi frdi phdp ludt Didu 123 (ddu hifu 
djnh khung hinh phgt tdng ndng). 

- Ddu hifu "trong khi thi hdnh edng vu" 
Id ddu hifu djnh tfi ddi hdi phdi cd d chu thd 
eua tfi phgm d 4 tfi danh. Dd Id: Tfi Idm 
chit ngudi trong khi thi hdnh edng vu - Didu 
97; tfi gay thuang tich hogc gay tdn hgi cho 
sue khod cua ngudi khde trong khi tW hdnh 
cdng vy Didu 107; tfi Igi dung chuc vy, 
quydn hgn trong khi thi hanh cdng vy Didu 
281; tfi Igm quyin trong khi thi hdnh edng 
vy - Didu 282. 

Ddu hifu "vi 11 do edng vu" Id ddu Wfu 
djnh khung hinh phgt tang ndng d 6 tfi danh. 
Dd Id: Tfi gilt ngudi - Diiu 93; tfi de dpa 
gilt ngudi Diiu 103; tfi e l y gay thuang 
tieh hodc gdy tdn hai eho sfle khod eua ngudi 
khde - Diiu 104; tfi ldy trayin HIV eho ngudi 
khde - Didu 117; tfi e l y trayen HIV eho 
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ngudi khde - Didu 118; tfi hfly hogi hodc cd 
y ldm hu hdng tdi sdn - Diiu 143. 

9 9 9 9 y 

Qua thong kd frdn ed thd thdy, vdn dd tW 
hdnh edng vy lidn quan din tuomg dli nhiiu 
diiu lugt khdc nhau vdyifc dp dyng cdc didu 
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luat nay ddi hdi phdi ed sy nhgn thue dung 
ve cae ddu hifu "ngudi thi hdnh edng vy", 
"trong khi thi hanh cdng vy", "vi li do edng 
vy" ̂ '̂  Tdt ca cac dau hifu ndy deu xoay 
quanh npi dung ehinh Id edng vy vd thi hdnh 
edng vy. Do vdy, vife hieu thing nhat vd rd 
rang van de cdng vy vd thi hdnh edng vy Id 
didu kifn can thiit dl cd thi hiiu dung vd dp 
dyng thong nhdt ede ddu hifu djnh tfi eung 
nhu ede ddu hifu djnh khung hinh phgt tdng 
ndng cua cde diiu luat duge ndu trdn. Vdi y 
nghTa nhu vdy khdi nifm edng vy cung nhu 
thi hdnh edng vy edn phdi dugc djnh nghTa 
ngay trong BLHS vd phdi dugc quan tdm 
gidi thich de ddm bdo tinh rd rang, chinh 
xdc ddp ung duge ydu eau tgo dieu kifn tot 
nhdt cho hogt dfng dp dyng ludt. Nhung 
trdn thyc tl, trong BLHS da khdng ed quy 
djnh vd gidi thieh tu ngfl nhu vdy vd eung 
khdng ed gidi thieh chinh thfle vd ddu hifu 
ndy d cdc tfi pham da duge quy djnh trong 
BLHS.̂ ^̂  Trong khi dd, vdn de ndy cflng it 
duge quan tdm nghidn cuu d ede edp df vd 
hinh thfle khde nhau. 

Bk ed thi ldm rd vdn dl cdng vy vd tW 
hdnh edng vy edn phdi bdt ddu tfl y nghTa eua 
vifc dua cde ddu hifu "ngudi thi hdnh cdng 
vy", "trong khi thi hdnh cdng vy" vd "vi li 
do cdng vy" vdo trong cde quy djnh cua 
BLHS. v l li thuyit, vife dua vd dua nhu thi 
ndo cdc ddu hifu ndy vdo BLHS Id nhdm 
ding thdi hai myc dieh. Dd Id tgo diiu kifn 
cho thi hdnh cdng vy vd hgn chl, ngdn ngfla 
sy Igm dyng ciing nhu lgi dyng cdng vy. Thi 
nhung trdn thyc tl, vifc quy dinh ciing nhu 
vifc dp dyng cde quy djnh cd ddu Wfu lidn 
quan din thi hdnh cdng vu dd qud tWdn vl 

myc dieh thfl nhdt myc dich tgo diiu kifn 
eho thi hdnh cdng vy vd xem nh? myc dfch 
thfl hai myc dich chlng lgi dyng cdng vy. 
Nhin chung dd cd sy dl ddi trong vifc xdc 
djnh ngudi thi hdnh cdng vy. Ddu Wfu 
"ngudi thi hdnh cdng vy" dugc quy djnh Id 
ddu hifu djnh tfi hay Id ddu hifu djnh khung 
hinh phgt tdng ndng ludn dugc hiiu don 
gidn, khdng ddi hdi phdi cd cdc dieu kifn 
ch^t chd cy thi. Do thyc tl nhu v$y ndn vifc 
phdi nghidn curu c$n kg, gidi tWeh day dfl vd 
ey thi vl ddu hifu "ngudi tW hdnh cdng vy" 
eiing dd khdng dugc d$t ra. Kit qud Id dd cd 
sy nh|ui thfle chua ddy dfl vl ddu Wfu ndy. 
Thyc tl Wfn nay ddi hdi can phdi cd sy phan 
tieh dk nhdn thuc dflng vl dau hifu ndy, frdnh 
tfl hiiu ehua dung md dan den dp dyng lugt 
khdng ddp umg dugc yeu cdu cua thyc tien. 

Trade hit, cdn bdt dau tfl khdi nifm cdng 
vy. Hifn nay, cd nWeu cdch Weu khdc nhau 
vl khdi nifm cdng vy. Cdn cfl vdo nfi dung 
quy djnh cfla Lugit trdch nWfm boi thudng 
cfla Nhd nudc - vdn bdn phdp If cao nhdt vd 
gdn ddy nhdt cd nfi dung xdc dinh khdi mfm 
"ngudi thi hdnh cong vy" cd thi Weu cdng 
vy Id hogt dfng theo dung phdp ludt cfla chu 
thi dugc ca quan nhd nudc giao nhdm thyc 
hifn nWfm vy qudn 11 nhd nudc bao gIm 
qudn li hdnh chfnh, t l tyng va tW hdnh dn.̂ ^ 

Vdi cdch wlu frdn dfiy vl cdng vy tW dSc 
dilm quan trgng nhat ciia cdng vy Id diihi 
phdp lu$t. Muln dugc coi Id cdng vy tW hogt 
dfng phdi dung phdp ludt. Tudn thu Hilfl 
phdp vd phdp lu|it dugc coi la mft trong <M 
nguydn tde cua ho^t dfng cdng vy/"*̂  tiogt 
dfng khdng dung phdp luat Id hoat dgr^ 'Idiii 
frdi cdng vy" vd r5 rdng khdng phdi la c^i 
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vu.̂ ^̂  Dae didm dung phdp lugt d day phai 
duge Wdu vdi cdc nfi dung sau: 

- Npi dung hogt ddng phdi dung phdp luat; 
- Thfl tyc thyc hifn phdi dung phdp luat; 

Ngudi thyc hidn phdi ed thdm quydn 
theo diing phdp luat. 

> 7 7 

Vd bidu hidn ey thd, hogt dfng edng vu 
ed the Id: 

- Hogt ddng ban hanh quyit djnh dp dyng 
quy phgm phdp ludt (quydt djnh ed bift); 

Hogt dfng tW hdnh quyit djnh ed bift;̂ ^̂  
Hogt dfng dp dyng quy phgm phdp 

luat khdng edn ban hdnh vdn bdn nhu kidm 
9 9 

tra gidy phdp ldi xe, kidm tra vife dang ki 
tgm tru v.v..̂ ^̂  

Trong tradng hgp tW hdnh quydt djnh ed 
bift, dae didm dung phdp ludt ddi hdi trade 
hdt quydt djnh da duge ban hdnh phdi dung 
phdp luat vd tidp theo, quydt djnh dd phdi 
dugc thyc Wfn dung. Quydt djnh trdi phdp 
lugt khdng the Id co sd phdp li eho hogt dpng 
dflng phdp ludt hay ndi cdch khde edng vy 
khdng thd dya trdn quydt djnh trai phap luat 
vd bdn-than vide ra quydt djnh trdi phdp lugt 
ciing khdng phdi Id edng vy md Id lam trdi 
edng vy. Ddu hifu trdi phdp lugt hay ddu 
hifu lam trdi cdng vy d day dugc Weu Id ddu 
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hifu cW tinh ehdt eiia hdnh vi da duge thyc 
Wen xet vd mat khdch quan. Ngudi thyc Wfn 
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cd the bidt rd nhung ciing cd thd khdng bidt 
tinh frdi phdp lugt nay, nhdt Id trong ede 
tradng hgp thi hdnh quydt djnh eg bift md 
quydt djnh ndy Id quyit djnh frdi phdp ludt. 

TheO dd, chii thd piia cdng vy eg thi la 
9 ' ' y 9 

ngudi cd thdm quydn ban hdnh cde quydt 

djnh ed bift (ban hdnh van bdn dp dyng quy 

phgm phdp ludt), la ngudi ed thdm quyin thi 

hanh cdc quydt djnh ea bidt dd hoac la ngudi 
7 y 9 

ed tham quydn tien hanh cdc hoat dpng khdc 
mang tinh chat phdp li ma khdng cdn ban 
hdnh vdn ban dp dyng quy phgm phap luat. 

Tfl cdch hiiu cdng vy nhu vay chung ta 
ean phdi hieu ddu hifu "ngudi thi hdnh edng 
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vy" trong BLHS nhu thd ndo? Dd tu dd cd 
thi hidu vd dp dyng Didu 257 quy djnh vd tfi 
chlng ngudi thi hdnh edng vy cung nhu de 
hieu vd dp dyng tinh tiet djnh khung tang 
n$ng hinh phgt "(phgm tfi) doi vdi ngudi thi 
hdnh cdng vy" hodc "cdn trd ngudi thi hanh 
edng vy" d cdc tfi danh da duge ndu trdn. 
Ngudi thi hdnh cdng vy trade hdt phai la 

7 > / 

ngudi cd thdm quydn thyc hifn cdng vy nhdt 
djnh vd thfl hai hg da thyc sy thyc hidn cdng 
vy dd - tidn hdnh cae hoat ddng quan li nhd 
nudc dung phdp ludt. Trong cac van ban 
phdp ludt eung nhu trong ede tdi lieu nghidn 
cuu, gidng dgy hifn nay, dau hidu "ngudi thi 
hdnh edng vy" ehi dugc gidi thich gidi hgn d 
ndi dung thfl nhdt, ndi dung thfl hai thudmg 
bj bd qua.̂ ^̂  Vdi nfi dung thfl nhat ehiing ta 
mdi chi khdng djnh duge mdt ngudi cd the Id 
ngudi thi hdnh edng vy vi hp ed vj tri cdng 
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tde cd thdm quydn tidn hdnh cdng vy nhung 
hp chi thyc sy Id ngudi thi hdnh cdng vy kW 
hp da thyc Wfn cdng vy (hogt dfng diing 
phdp lugt) theo dflng thdm quyin. Trong 
thyc td, hdnh vi chlng ngudi thi hdnh cdng 
vy Id chdng vife thyc hifn cdng vy md 
khdng phdi dom thudn chlng lgi vj tri cdng 
tae eua hp. BLHS khi quy djnh tfi danh 

9 y 

ehdng ngudi thi hdnh cdng vy eiing nhdm 
bdo vf vifc thyc Wfn cdng vy ma khdng 
phdi bdo vf vj tri edng tde cfla ea nhdn da 
thyc hifn cdng vy. pdu Wfu "ngudi thi hdnh 
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cdng vy" khdng phdi Id ddu hifu vl nhdn 
than md ludn gdn vdi cdng vy cy thi. Do 
vdy, ede dieu lugt khi quy djnh tinh tilt djnh 
khung tdng ndng chi md td "(phgm tfi) dli 
vdi ngudi thi hdnh edng vy" ho^e "cdn trd 
ngudi thi hdnh edng vy" md khdng ed thdm 
nfi dung "dang thyc hifn mft cdng vy". 
Khdi nifm ngudi thi hdnh edng vy dd ehfla 
dyng nfi dung dang thi hdnh cdng vy. Trong 
Diiu 257 BLHS, tfi chlng ngudi thi hdnh 
cdng vy tuy dugc md td Id "... edn trd ngudi 
thi hdnh cdng vg thiee hi^n cdng vg cua 
hq..." nhung diiu ndy khdng cd nghia ddu 
hifu ngudi thi hdnh cdng vy khdng gdn vdi 
vifc thyc hifn edng vy. Cdch md td trong 
diiu ludt ndy ehj vi Ii do kT thugt dl ldm rd 
hdnh vi phgm tfi. 

Tdm Igi, ddu hifu "ngudi thi hdnh cdng 
vy" frong BLHS khdng phdi Id ddu hifu 
dung dl cW dde dilm nhdn than (nhu ddu 
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Wfu ed chflc vy, quydn hgn...) md Id ddu 
Wfu cW trgng thdi hogt dfng - dang thyc 
hifn edng vy eua ngudi ed thdm quyin thyc 
hifn edng vy dd. Trong dd, edng vy phdi 
dugc wlu Id hogt dfng dflng phdp lugt. NIU 
khdng thi hogt dfng bj coi Id ldm frdi cdng 
vy. Trong tradng hgp cdng vy Id tW hdnh 
quydt djnh cd bift thi bdn than quyit djnh cd 
bift dd phdi Id quyit djnh'dflng phdp lu|it. 
NIU khdng thi vifc thyc hifn quyit djnh 
cung khdng phdi Id cdng vy vd ngudi thyc 
hifn cung khdng dugc eoi Id ngudi thi hdnh 
cdng vy. 

Tfl nhgn thfle nhu v^y vl ddu hifu 
"ngudi thi hdnh cdng vy" cd thi khdng djnh 
chi cd thi cdu thdnh tfi chlng ngudi thi 
hdnh cdng vy theo Diiu 257 BLHS ciing 

nhu ehi cdu thdnh tinh tilt djnh khung hinh 
phgt tdng pdng "dli vdi ngudi thi hdnh cdng 
vy" theo cdc diiu lu$t dd dugc lift kd khi 
hogt dfng cfla ngudi cd thdm quyin thyc 
hifn cdng vy bj hdnh vi nhdm vdo Id dflng 
phdp lu^t. Khi hogt dfng cfla hg trdi phdp 
lu^t thi hdnh vi chlng khdng thi bj coi Id 
chlng ngudi thi hdnh cdng vy vl trong 
tmdng hgp ndy khdng cd cdng vy vd cflng 
khdng cd ngudi thi hdnh cdng vy.̂ '̂  Tuong 
ty nhu v$y, hdnh vi phgm tfi dli vdi hp nhu 
hdnh vi gilt ngudi, hdnh vi de dog gilt 
ngudi V.V.. ciing khdng bj coi Id phgm tfi 
dli vdi ngudi thi hdnh cdng vy ho$c vi If do 
cdng vy (khong bj coi Id cd tinh tilt djnh 
khung hinh phgt tdng ndng - "dli vdi ngudi 
thi hdnh cdng vy" hodc "vi If do cdng vy"). 

NIU hdnh vi chlng dd khdng bi coi Id 
chlng ngudi tW hdnh cdng vy tW hdnh vi do 
dugc ddnh gid nhu thi ndo vl m$t phdp li^t. 
Id hdnh vi hgp phdp hay khdng hgp phdp? 
Dudi gdc df phdp lu$t hinh sy c6 thi xem 
xdt van dh ndy trong mil lidn hf vdi chl 
djnh phdng vf cWnh ddng. 

2. Phdng vf chfnh ddng dupc quy 6^ 
tgi Diiu 15 BLHS. Theo diiu luat nay thi 
hdnh vi phdng vf cWnh ddng khdng ph^ la 
tfi phgm vd dugc md td Id hdnh vi "... vi 
bdo Vf Igi ich cua Nhd nu&c, ciia td chdc, 
bdo v$ quyin, lpi ich chinh ddng cua minh 
hodc cua ngudi khdc, md chdng trd lgi mpt 
cdch cdn thiit ngu&i dang c6 hdnh vi xdm 
phgm cdc lgi ich ndi trin..." 

Cho din nay, nfi dung cua chl dinfa 
phdng vf cWnh ddng vl co bdn dugc lu | | 
thdng nhdt frong cd vdn bdn hudng dan cflni 
nhu cdc tdi lifu phyc vy h0c tdp, nghi^ cihi. 
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Theo dd, tradng hgp duge eoi Id phdng vf 
eWnh dang ddi hdi 3 diiu kifn: Diiu kifn vd 
CO sd lam phdt sinh quydn phdng vf; didu 
kifn vl nfi dung cfla quyen phdng vf vd 
didu kifn vf phgm vi (mfle df) eua quyen 
phdng vf. Co sd ldm phdt sinh quyin phdng 
vf Id hdnh vi xdm phgm Igi ich eua Nhd 
nude, cfla td chflc, quyin hodc Igi ich eWnh 
ddng cfla cd nhdn vd hdnh vi dd phdi dang 
dien ra. Quydn phdng vf d ddy Id quyin 

9 

dugc ehdng frd ehinh ngudi dang ed hdnh vi 
xdm phgm nhdm myc dich ngdn chdn kjp 
thdi, bdo vf lpi ich hodc quydn dang bj de 
dog nhung vife chdng frd ehi duge phdp 
frong phgm vi cdn thiit dl bdo vf lgi ich 
hodc quydn dang bj de dog dd.̂ °̂̂  Trong thyc 
tidn dp dyng chd djnh phdng vf ehinh ddng, 

9 y 9 y 

van de vudng mde thudmg tap trung d didu 
kifn phgm vi (mue do) cfla quydn phdng vf 
kW phdi xdc djnh ngudi phdng vf da chdng 
frd lgi mft each cdn tWit. Ndi edeh khdc, khd 
khan frong dp dyng quy djnh vd phdng vf 
cWnh ddng Id vife phdn bift gifta trudng hgp 
phdng vf eWnh ddng vdi tradng hgp vugt 
qud gidi hgn phdng vd chinh ddng. 

Hifn nay, khi vdn dl ngugi tW hdnh 
X 9 

cdng vu ddt ra cdu hdi vd tinh chdt ciia hdnh 
vi chlng lgi ngudi ldm frdi cfng vy thi chl 
djnh phdng vf chinfi dang ciing ddi hdi phdi 
gidi tWeh rd hdnh vi xdm phgm Ipi ich Id co 
sd ldm phdt sinh quyin phdng vf. Trong dd, 
nfi dung cjjinh Id phdi frd ldi cdu hdi: Hdnh 
vi lam frdi cdng vy cd thi Id eo sd ldm phdt 
sinh quy;ln phdng vf hay khdng?, 

Co sd ldm phdt sinh quyin phdng vf 
Ihep Diiu ,1,̂  BLH3 Id hdnh vi xam phgm lpi 
iphpfla Nhd nude, lpi leh cfla tgp thi, quyin 

hodc lpi ich ehinh dang eiia ed nhan vd hdnh 
vi ndy phdi dang dien ra. Khi nghidn cflu dieu 
kifn ndy cfla phdng vf ehinh ddng, ede tde gid 
chfl yeu tgp trung phdn tich hai ddi hdi dli 
vdi hdnh vi xdm phgm Id hdnh vi xdm phgm 
phdi cd thyc vd phdi dang dien ra. Tuy nWdn, 
ciing ed tdi lifu dl cap d mfle df rdt ehung vl 
van de md cdu hdi frdn ddt ra. Trong dd ehi 
khdng djnh md khdng ed sy gidi tWch cy thi: 
"Thge ti ddu tranh chong tqi phgm cdn cd 
tru&ng hqp hdnh vi tdn cdng xdm hgi lgi ich 
hgp phdp do ngu&i cd chiec trdch trong bp 
mdy nhd nudc hodc td chiec xd hqi thuc hiin. 
Ddi vdi logi hdnh vi tdn cdng do nhimg ngudi 
ndy thicc hifn, vi nguyin tde cdng ddn ciing 
dugc sic dying quyin phdng vi di chdng trd 
bdo Vf lgi ich hgp phdp... " '̂*̂  

^ 9 

Hanh vi ldm frdi cdng vy xet vd bdn ehdt 
eiing Id hdnh vi trdi phdp ludt vdi dde didm 
ridng Id duge thyc hifn bdi ngudi cd frdeh 
nhifm thyc Wfn hogt dfng thufc vl qudn li 
nhd nudc vd hg dd thyc hifn hdnh vi frdi 
phdp ludt ndy dudi danh ngWa tW hdnh cdng 
vy. Hdnh vi ldm frdi edng vy ed thi xdm 
phgm lpi ich cfla Nhd nude, lpi ich cfla tap 
thd, quydn ho|c lpi ich chinh ddng cfla cd 
nhdn d nhftng mfle dp khde nhau vd ed thi bj 
eoi Id vi phgm hodc tfi phgm. Trong BLHS, 
cd hai nhdm hdnh vi ldm frdi edng vy dd 
dugc quy djnh Id tfi phgm tgi Diiu 281 (tfi 
lpi dyng chflc vy, quyin hgn frong kW tW 
hdnh cdng vy) yd Diiu 282 (tdi Igm quyin 
frong kW thi hdnh cdng vy). Vifc chlng vd 
phdng ngfla cdc hdnh vi ldm frdi edng vy ndi 
ehung cung nhu hdnh vi ldm frdi cdng vy bj 
coi Id tfi phgm ndi ridng Id diiu,cdn tWit 
nhu dli vdi cdc hdnh vi frdi. phdp lugt khdc. 
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Xdc djnh vd khuydn khich thyc hifn quyin 
phdng vf chinh ddng Id nhdm myc dieh ngdn 
ehdn kjp thdi hdnh vi trdi phdp lu^t, trdnh 
hgu qua thift hgi dang de dog gdy ra cho Nhd 
nudc, tdp the hodc ed nhdn. Vdi tfnh ehdt 
nhu vay, quyen phdng vf chinh ddng hodn 
todn cd the phdt sinh tfl hdnh vi ldm trdi cdng 
vy nlu hdnh vi dd dang xdm phgm Igi feh 
eua Nhd nude, Igi ich cfla t|ip thi, quyin 
hodc Igi ich chinh ddng cfla cd nhdn vd ddi 
hdi phdi dugc ngdn ehdn bdng hdnh vi chlng 
trd chinh ngudi dang ed hdnh vi ldm trdi 
edng vy dd. Hdnh vi dudi danh nghTa Id edng 
vy nhung thyc ehdt Id trdi phdp ludt vd mft ed 
nhdn ciing eho dd Id hdnh vi khdng dung dang 
xdm phgm quydn hodc lgi ich chinh ddng cfla 
minh tW hg edn cd quydn phdng vf nhung 
phdi thyc hifn quydn phdng vf ndy trong 
phgm vi "edn tWit" eho phep.̂ '̂ ^ Khi ddnh gid 
hdnh vi dang de dog xdm pham quydn hodc 
lgi ich eWnh ddng cfla minh ed hgp phdp hay 
khdng vd ddc bidt khi hdnh vi dd lgi dudi 
danh ngWa tW hdnh edng vy, ed nhdn edn ed 
sy than trgng nhdt djnh vd chju trdeh nWf m 
vd sy ddnh gid cfla minh.̂ '"'̂  

Tdm lgi, cdc hdnh vi trdi phdp lugt dang 
dien ra xdm phgm lpi ich cfla Nhd nudc, lgi 
ich cfla tap thi, quyin ho^c lgi ich chfnh 
ddng ciia ed nhdn khdng phy thufc do ai thyc 
hifn, cd cdu thdnh tfi phgm hay khdng, 
ngudi thyc hifn cd bilt Id frdi phdp lu|lt hay 
khdng ddu cd thi Id co sd ldm phdt sinh 
quyin phdng vf. Trong dd, tradng hgp ldm 
phdt sinh quyin phdng vf do hdnh vi ldm frdi 
cdng vy Id tradng hgp tuomg dli ddc bift. 

3. Vdn de ldm trdi cdng vy khdng chi 
lidn quan din chl djnh phdng vf cWnh ddng 
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md edn lidn quan din ddu hifu gidm nh§ 
trdeh nhifm hinh sy dugc quy djnh tgi Diiu 
46 BLHS cflng nhu ddu hifu djnh tfi gidm 
nhp dugc quy djnh tgi Diiu 95 vd Diiu 105 
BLHS. Theo Diiu 46 thi phgm tfi trong 
tradng hgp bj kfch dfng vl tinh thdn do hdnh 
vi trdi phdp ludt cfla ngudi bj hgi ho$c ngudi 
khdc gdy ra dugc coi Id tinh tilt gidm nhp 
trdch nhifm hinh sy. Diiu 95 vd Diiu 105 
quy djnh hai tfi danh gidm nhp Id tfi gilt 
ngudi trong trgng thdi tinh thdn bj kfch dfng 
mgnh vd tfi cl ;̂  gdy thuang tfch hodc gdy 
tin hgi cho sfle khod cfla ngudi khdc frong 
trgng thdi tinh thdn bj kfch dfng mgnh. Dau 
hifu djnh tfi d hai tfi ndy Id: Phgm tfi "... 
trong trgng thdi tinh thdn bl kich dpng mgnh 
do hdnh vi trdi phdp lupt nghiem trgng cua 
ngn nhdn ddi v&i ngu&i dd hodc ddi v&i 
ngu&i thdn thich cua ngu&i do... " 

Cd ba tradng hgp frdn dlu ddi hdi ph^ 
xdc djnh cd hdnh vi trdi phdp lu$t (ho^c trdi 
phdp ludt nghidm trgng). d day, cdu hdi 
dugc ddt ra Id hdnh vi ldm trdi cong vy c6 
thufc phgm vi hdnh vi trdi phdp lugt dupc 
quy djnh frong ba diiu lu|lt ndi tren hay 
khdng? Vdi lgp lu$n tuong ty nhu a cdu hdi 
dugc ddt ra trong trudng hgp phdng vf cWnh 
ddng chung tdi cho rdng lam frdi cong vu 
hodn todn cd tfnh chdt cua hdnh vi trdi phdp 
lu^t ndi trong ba diiu lu$t ndy. 

Tfl tat cd nhflng phdn tfch trdn cd thi nit 
ra dugc kit lugn khdi qudt: Dudi Wnh thfle 
thi hdnh cdng vy cd thi cd tmdmg hgp hdnh 
vi dugc thyc hifn hodn todn dflng phdp luSt 
vd dugc coi Id thi hdnh cdng vu dflng nghik 
nhung cung cd thi cd tru6ng hgp hdnh vi 
dugc thyc Wfn khdng dung phdp ludt va bj 
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coi Id Idm trdi cdng vy. Thi hdnh edng vu va 
lam trdi edng vu Id hai sy kifn khae nhau vd 
tinh chdt vd ed gid trj tae dpng phap Ii khdc 
nhau trong ludt hinh sy./. 

(1). Ngodi cdc diiu lugt dd dupc liet k6 e6n c6 Diiu 
61 md trong do c6 nOi dung lien quan din vln dl 
c6ng vu. Trong diiu lu^t ndy, "... do nhu cdu cdng 
vu..." dupe quy djnh Id mOt li do cho hodn chip hdnh 
hinh phgt tu. 
(2). Cho din nay mdi ehi c6 Nghj quyit cua HOi ding 
thdm phdn TANDTC si 04/HDTP ngdy 29/11/1986 
huang din dp dung mOt s i quy dinh eiia BLHS ndm 
1985 Id'CO nOi dung gidi thich vl ngu6ri thi hdnh e6ng 
vu nhung nOi dung gidi thich c6n c6 hgn chl. Vin dl 
ndy se dupe binh lugn a phin tilp theo. 
(3). Diiu 3 Ludt trdch nhiOm bii thudng ciia Nhd 
nuae quy djnh: "Ngu&i thi hdnh cdng v\i Id ngu&i 
dugc bdu cir, phe chudn, tuyen dung hodc bd nhiem 
vdo mdt vi tri trong ca quan nhd nu&c de thifc hien 
nhiem vu qudn li hdnh chinh, td tung, thi hdnh dn 
hogc ngu&i khdc dugc ca quan nhd nu&c cd thdm 
quyen giao thuc hien nhiem vu cd lien quan den hogt 
ddng qudn li hdnh chinh, td tung, thi hdnh dn " Cdch 
hiiu khdi nigm cong vu ndy hodn todn phd hop v6i 
cdch hiiu dupe thi hien tai Diiu 2 Lugt cdn bO, cdng 
churc: "Hogt ddng cdng vu cua cdn bd, cdng chirc Id 
viec thuc hien nhiem vu, quyen hgn cua cdn bg, cdng 
chirc theo quy dinh cua Ludt ndy vd cdc quy dinh 
khdc cd lien quan ". 
(4).Xem: Trudng Dgi hpc Ludt Hd NOi, Gido trinh 
ludt hdnh chinh Viet Nam, Nxb. CAND, 2011, tr. 215. 
(5). Diiu 281 vd Diiu 282 BLHS dd xdc djnh hai logi 
hdnh vi "ldm trdi cong v\i" (khdng phdi Id cdng vy) bj 
coi Id tOi pham. 
(6).Xem: Trudng Dgi hpc Ludt Hd NOi, sdd, tr. 165 
vdtr. 175. 
(7).Xem: Tnrdng Dgi hpc Ludt Hd NOi, sdd, tr. 118. 
(8). Vi du: Nghi quyit ciia HOi ding thim phdn 
TANDTC si 04/HDTP ngdy 29/11/1986 hudng din 
dp dung mOt si quy djnh ciia BLHS ndm 1985 dd gidi 
thich: "Ngu&i thi hdnh cdng vu Id ngu&i cd chirc vu, 
quyin hgn trong ca quan nhd nu&c hogc td chiic xa 
hdi thifc hi$n chirc ndng, tfhi^mvu ciia minh vd cung 

cd the Id nhirng cdng ddn dugc huy dgng ldm nhi?m 
vu (nhu: ludn Ira, canh gdc.) theo ki hogch ciia ca 
quan cd thdm quyen, phyc vu lgi ich chung cua nhd 
nu&c, cua xd hgi"; khodn I Dllu 3 Ludt trdch nhiOm 
bdi thudng ciia Nhd nudc quy djnh: "Ngu&i lhi hdnh 
cdng vv Id ngu&i dugc bdu cir, phe chudn, tuyin 
dung hogc bd nhi^m vdo mgt vi Iri trong ca quan 
nhd nu&c de thyc hi^n nhi4m vu qudn li hdnh chinh, 
to lung, lhi hdnh dn hodc ngu&i khdc dugc ca quan 
nhd nu&c cd thdm quyen giao thuc hi^n nhi?m vu cd 
lien quan den hogt dgng qudn ll hdnh chlnh, Id lung, 
thi hdnh dn "; Cdc tdi liOu khde cung thudng trich lgi 
nOi dung ciia Nghj quyit s i 04/HDTP ndi trSn khi 
gidi thich khdi ni^m ngudi thi hdnh cdng vvi nhu 
Gido trinh lugt hinh sir Vi^t Nam (Phan ede tOi 
phgm) cua Trung tdm ddo tgo tir xa Dgi hpc Hui, 
Nxb. CAND, 2001, tr. 80; Binh lugn khoa hgc BLHS 
Vi^t Nam ndm 1999 eua ViOn khoa hpc phdp li BO tu 
phdp, Nxb. CTQG, 2003, tr. 62... 
(9). Trong BLHS CHLB Diic, khi quy djnh vl tOi 
danh tuang tyr nhu tOi chdng ngudi thi hdnh cdng vu 
trong BLHS Viet Nam dd quy djnh them mOt khodn 
vdi nOi dung khdng djnh sg khdng bj coi Id pham tOi 
ndy nlu hdnh vi cdng vvi khdng hpp phdp. Cy the 
khodn 3 Diiu 113 quy djnh: "Hdnh vi khdng bi xir 
phgt theo quy dfnh ndy neu hdnh vi cdng vu Id khdng 
hgp phdp. Dieu ndy cUng co hi$u luc neu ngu&i thytc 
hi^n tgi phgm ngg nhdn hdnh vi cdng vy Id hgp 
phdp". (Xem: BLHS CHLB Due, Nxb. CAND, 2011). 
(10). v l nOi dung cu thi cua cdc diiu kien nay ed the 
tham khdo cdc gido trinh ludt hinh sy ViOt Nam (phan 
chung) eiia cde ca sd ddo tgo lu$t hodc Binh ludn 
khoa hgc BLHS Vi?t Nam ndm 1999, t$p 1, Nxb. 
CTQG, 2001. Bdi viit ndy khdng cd myc dieh bdn cy 
thi vl chl djnh phdng vO chinh ddng. 
(11). Khoa H t , DHQG Hd NOi, Gido trinh lugt hinh sv 
Vi?tNam (phdn chung), Nxb. DHQGHN, 2003, tr. 297. 
(12). v l vln dl ndy cln xem tham nOi dung viit vl 
vupt qud gidi hgn phdng vf chinh ddng trong ede gido 
trinh lu^t hinh sy - Phin chung. 
(13). v l vln dl ndy cln xem thgm nOi dung viit vl 
sai ilm vd vl phdng vf tudng tupng trong trong cdc 
gido triiih lu^t hinh sy - Phin chung. 
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