
Thuc tieh - Kinh nghiem 

viLong ghep binh flang gioi 
trong Luat Dat flai (sura floi) 

O QUANG MINH 

M ac dO duac ban hinh Pude thdi di&n Luat Binh ding gidi ed hi^u 

/oc, song npi dung LuM Dit dai nim 2003 vi eie vin ban hudng 

din thi hinh di dupe quy dmh theo hudng khdng cd spphin bipt 

vdgidi, nhung binh ding gidi van cdn han ehdva chua thue spdupe bio 

dam thu: hien Pen this; te. Dekhae phpc van ddniy, Duthao Luat Dit dai 

(sua da) di cd spdidu chinh kip thdi nham hudng tdispcdng bing vdgidi 

xung quanh cic quyen lien quan d^ dat daL 

Long ghep gidi trong quy 

djnh cua phap luat dat dai 

Luat Da't dai nam 2003 (Dieu 

9, 33, 34, 35. 50) quy djnh, Mpi ca 

nhan, khdng phdn biet nam, no, 

khi cd nhu cau sir dung dat co cac 

dieu kien theo quy dinh cua phap 

luat deu Id ddi tOdng dope Nha 

node giao dat. cho thue dat, cho 

phep ehuyen mue dich sir dung 

dat, cdng nhan quyen sir dung ddt 

(QSDD) dang sir dung. Vi dp Khi 

phy no hay nam gidi cd nhu cau 

sir dung dat hoan todn co quyen 

dooc Nhd node giao dat, cho thue 

ddt, cho phep chuyen mye dich sir 

dung dat eho dii ngodi phu nii hay 

nam gidi do tham gia vdi to each 

ca nhan, dai dien cho ho gia dinh 

hay chii doanh nghiep, 

Ludt cung quy dinh, ca nhan, 

khong phdn biet nam, no dang su" 

dung dat hpp phap c6 quyen binh 

ddng trong viec thoc hien cac 

quyen, nghTa vu ciia ngodi sir 

dung dat theo quy dmh cua phap 

ludf Khoan 3 Dieu 48 Ludt Dat 

dai nam 2003 quy dmh' Trudng 

hpp QSDD Id tdi san ehung eiia 

vo va ehong thi GCN ghi ca hp, 

ten vo vd chong, 

Ve van de boi thodng khi Nha 

bode thu hdi dat. Dieu 42 Luat Dat 

dai ndm 2003 quy dmh, ddi topng 

dOdc boi thadng, ho trp va tai dmh 

CO khi Nhd node thu hdi ddt khong 

CO so phdn biet ve gidi Id nam hay 

nit tvloi cong ddn, khdng phan biet 

nam, no deu c6 quyen tham gia 

gop y kien trong qua trinh lap quy 

hoach, ke hoach sif dung dat: qud 

trinh xay dung bang gia dat tai cac 

dia phaong; qud trinh xdy dong 

phOdng an boi thadng, ho trd va 

tdi dinh CO khi Nhd nadc thu hoi 

da't, cd quy ln phan anh cae thdng 

tin lien quan den tinh hinh quan ly 

sir dung dat den cac cd quan co 

tham quyen, Ca nam vd nCf deu co 

quyen khieu nai quyet dmh hanh 

chi'nh hoac hdnh vi hdnh chinh ve 

quan ly, sif dung dat dai. 

Co the ndi, thoe thi quyen 

binh dang gidi trong cac quy dinh 

eiia Luat Oat dai nam 2003 tren 
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thoc t i ln da ed nhong ddng gdp 

tieh coc sau: 

ThU nhat. ca nhdn ca nam vd 

nOf deu ed quy ln dimg ten tren 

GCN vd dope Nha nOdc bao dam 

viec thoc hien edc quy ln , nghTa 

vu s^ dung dat hop phap. Quy 

dinh nay dd gdp phan tao ddng 

too de chii ddng san xud't, kinh 

doanh mang lai hidu qua eao hon 

tren dal dope giao, eho Ihue; 10 dd 

hinh thanh mpt quan niem dung 

dan ve sp binh ddng giOfa nam va 

no trong viec tiep can dat dai 

(Theo Ngdn hang The gidi: 88% 

ca nam va nCf deu ddng y rdng 

viec doa ten phu nQ vao GCN se 

Idm tdng vi the eiia phu nCf hon). 

ThU hai. thdng qua thpc thi 

cdc quy djnh ciia Luat Da't dai 

ndm 2003 va quy djnh ciia cac 

ludt khac c6 lien quan nho Bp 

Ludt Ddn so, Ludt Hdn nhan gia 

dinh,,. quyen ldi ehinh dang eiia 

ca nam gidi, nir gidi dope bao ve, 

ddc biel la quyen eiia ngodi php 

nii khi ly hdn hoac khi cd tranh 

chap dal dai, 

ThUba, thoc hien quyen binh 

ddng gidi theo quy djnh ciia Luat 

Dat dai ndm 2003 da tOng bade 

lam thay ddi nhifng quan niem va 

to todng ve "trong nam, khinh nir" 

trong mot bp phan khdng nho 

ngodi ddn, lam cho quyen binh 

d^ng trong sir dung dat dOdc 

ndng ten, 6a gdp phan da'y lui nan 

bao hdnh, phdn biet ddi xir vdi 

phu no, tao nen mong de duy tn 

sa dn dinh ciia tOng gia dinh, gdp 

phan duy tri so dn dmh ciia xd hoi. 

NhOng tdn tai ci ia phap ludt 

dat dai ve quyen b inh dang gidi 

tVlde du quy dinh cua Luat Da't 

dai nam 2003 khong eo sp phdn 

biet ve gidi, song ket qua thpc thi 

cho thay binh ddng ve gidi van cdn 

han che va choa thoc so dOdc bao 

dam thoe hien tren thoc te. Cu the. 

quy ln tiep can vd kiem soat dat 

dai eiia ca nam vd nCf van con bi 

han che do nhCfng djnh k i l n ve 

gidi: Phdp ludt dd'i dai da quy djnh 

tradng hop ddt dai Id tai san chung 

eiia ca vd vd chdng thi GCN ghi ca 

hp. ten vp va ho, ten chdng nhong 

tren thoc te ty Id ca vd vd chdng 

dimg ten tren GCN cdn kha khiem 

ton, chii yeu la nam gidi d img ten 

(Ket qua dieu tra cho tha'y 81.4% 

dirng ten dal d, nhd d la do chdng: 

10.9% do vp; 7.8% do ca vd va 

chdng ddng ten). Nguyen nhan 

eiia tinh trang ndy Id do mpt mdi 

phong luc, tap qudn trpng nam 

vdn cdn in sdu dam Irong to todng 

eua nhieu ngodi. mdt khac la do tp 

ngodi phu nCf choa y thOc dope ve 

QSDD ma minh dope hodng theo 

quy dinh eua phdp ludt. Ben canh 

dd. trong gia dinh. viee de thOa ke 

dat dai ehii yeu Id cho con trai. 

phu nCf ehi tiep can dope ddt dai 

khi ed chdng, phu no don than khd 

CO kha ndng tiep can dat dai (Theo 

d i l u tra ciia ChOdng Irinh phai 

then Lien Hiep Qudc ndm 2011 thi 

phu nCf ddn than thodng sdng 

cimg gia dinh hodc 6Udc bo, me 

cho mpt manh ddt nhd de d rieng). 

Ngoai ra, do bat binh ddng trong 

viec dung ten tren GCN nen viec 

thoe hien quyen ciia ngodi sir 

dung dat ciia nam va nCf con cd sp 

khde biet. Do ty le phu no dirng ten 

tren GCN con thap nen so vdi nam 

gidi, phu nCf thieu kha nang the 

chap QSDD de vay vdn (ket qua 

dieu tra tiep can ngudn lae hp gia 

dinh ve tiep can tin dung eiia nCf 

gidl la 29.19%: nam gidi la 

70,81%), 

Viee thoe hien thu luc hda 

giai trong qua trinh giai quyet 

tranh chap dat dai chu yeu daa 

tren cac chuan mOc va gia trj 

t r u y i n thdng cOa cong ddng, 

nhieu khi quan tam hdn den van 

de "tinh cam" md it chu trpng den 

tinh "phap ly" cua van d l hay so 

cdng bang ci ia cdc ben. Chinh vi 

vdy, trong thpc te khong It trodng 

hpp do dinh kien ve gidi dpa vdo 

truyen thdng vdn hda ciia cdng 

ddng ndng ne md da mdc nhien 

duy Iri tinh trang bat loi dd'i vdi phu 

nCr trong k i t qua cac cuoc hOa 

giai tranh chap ddt dai. Ben canh 

dd, qud trinh thae thi quan ly nha 

node ve dd'i dai. viec phdn Idch 

cdc thong l in. sd lieu ve gidi choa 

thoc sp duac quan tdm thoc hien; 

cdc thdng tin. sd heu ve gidi chO 

yeu dope cung cap bdi cdc nghien 

ciru cLia cac td chifc qudc te Day 

la mpt khd khdn cho viec xdc ^nh 

nhCfng van d l gidi cd lien quan 

den ddt dai, 

Binh ddng gidi trong Dp 

thao Luat Dat dai (sua ddi) 

Quan diem, muc tieu binh 

ddng gidi 

De dat dope binh ddng gidi 

Ihac chat can bao dam binh dang 

cho nam gidi vd nOf gidi d ca 3 

mire do: Bao dam binh d^ng ve eo 

hpi tham gia; bao dam binh dang 

ve thoc te tham gia; bao dam binh 

ddng ve ldi ich cua sOtham gia, 

Cdn CLf vdo ddi topng dilu 

chinh vd pham vi dieu ehinh eiia 

Do dn Ludt. viee long ghep gidi 

trong Do an Ludt nham hodng tdi 

cdc muc l ieu sau: Bao dam eac 

nguyen ldc cd ban v l binh dang 

gidl theo quy d[nh tai D i l u 20 Luat 

Binh ddng gidi; thiet lap ed ehl 

bao dam binh ddng gidi thpc chat 

trong viee sir dung dd't, trong viec 

tiep can da't dai vd thpc hien eae 

q u y l n va nghTa vu eiia ngOdi sif 

dung dal ; bao dam q u y l n va Ipi 
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ich hop phdp eiia ngodi sir dung 

dat. ke ca ddi vdi trodng hpp Nhd 

node thu hdi dal. trodng hpp ed 

tranh chap ddt dai vd phai phdn 

chia da't dai, tdi san, 

Bien phap giai quydt vin de 

binh dang gidi 

Viec thoc thi quy dinh v l giao 

QSDD. cd'p GCN QSDD va npi 

dung khac lien quan den quy ln 

vd nghTa vu ciia ngodi sir dung 

da't khdng cd so phdn biet giOfa 

nam vd nCf Irong quy d|nh ciia 

phdp ludt nhi/ng lai choa dOde 

thoe thi Iren thpc te, ddc biet la ddi 

vdi phy nCf 6 nong thdn. phu nCf d 

vimg sdu. vimg xa, ddi hdi phai cd 

bien phdp de bao dam thoc hien, 

Ndi dung Do thao Luat Dd't 

dai (sifa ddi) dope xdy dong 

nham the che cdc bien phdp thuc 

day binh dang gidi dpa tren 

nguyen lac khdng co so phan biet 

ve gidi trong viec tiep can dd't dai 

cung nho viee thpc hien cdc 

quyen vd nghTa vu ciia ngodi sir 

dung dat, Cy the, Nha node trao 

quyen eho ngodi sCf dung dd't 

gdm hd gia dinh, cd nhdn. td ehOc 

(ca nhan khdng phdn biet gidi 

tinh nam hay no) Iheo cdc hinh 

thOc giao dat ed thu tien sif dung 

dal, giao ddt khdng thu tien sir 

dung dd'i, eho thue dd't. cong 

nhan QSDD. Tuy theo hinh thOc 

trao QSDD vd edc nghia vu tai 

chinh da thoc hien ma ca nhdn 

khdng phdn biet nam, n i j deu 

binh quyen nho nhau. Bd sung vd 

quy djnh trong Luat ddi vdi tradng 

hpp QSDD, QSDD vd nha d gdn 

lien vdi dd't la lai san chung ciia 

va va chdng thi phai ghi ca ho, 

ten vp vd hp, ten chdng trong 

GCN (khoan 4 Dieu 88), 

Dp thao Luat cd bd sung mot 

chaong mdi quy d[nh v l he Ihdng 

thdng tin dat dai va co sd dCf lieu 

da't dai. Theo quy dinh tai choong 

nay, khong ed so phdn biet ve gidi 

trong q u y l n khai thac thdng tin. 

dCf lieu dat dai qua edng thdng tin 

dd't dai tai trung oong va dia 

phoong vd nghTa vu phai tra phi 

khai Ihac. Bd sung quy dinh ve 

trach nhiem ciia Nhd node ddi vdi 

ngodi sir dung dat (Dieu 26), Theo 

dd, Nha node cd chinh sdch tao 

dieu kien cho ngodi trpc lie'p san 

xual ndng nghiep, lam nghiep, 

nuoi trong thuy san, Idm muoi ed 

dd't de san xud't; ddng thdi ed 

chinh sdch ddo tao n g h i , phdt 

tnen nganh nghe, tao viec lam 

cho lao dpng d ndng Ihdn; bao 

dam dat san xuat ndng nghiep 

cho ddng bdo dan toe thieu sd ma 

khdng phdn biet cu the ve gidi eiia 

cae ddi toong nay 

Ben eanh dd. Da thao Luat 

cung quy dmh, mpi cdng dan, 

khdng phdn biet nam, no deu eo 

quyen: Tham gia gdp y kien trong 

qua trinh lap quy hoaeh, ke hoaeh 

sif dung dat; xay dpng bang gid 

da't eua dja phOOng, xay dung 

phoong dn boi thodng. hd tro vd 

tai dinh co khi Nha node thu hdi 

dd't; phan anh edc thdng tin lien 

quan den tinh hinh quan ly, sit 

dung da't den edc cd quan ed tham 

quy ln , Khi da dOdc Nha node giao 

dat, eho thue dd't, edng nhan 

QSDD, nam, nCf deu binh ddng 

trong viee thu hodng cdc ldi ich 

hop phdp cd dope trong qud trinh 

sir dung da't; dope Nha node bao 

hd khi bi ngOdi khac xam pham 

den QSDD hdp phap ciia minh vd 

nhang hdnh vi khde vi pham phdp 

ludt ve dd't dai, Cd nhan sir dung 

dat khi b[ Nha node thu hoi dat thi 

dope xem xet bdi thodng. ho trp vd 

tdi dmh CO theo quy dinh. khdng 

phan biel ve gidi tinh. 

Do bao tac dpng cua cac 

quy djnh ve binh ddng g idi 

Vdi cac npi dung sifa ddi. bd 

sung trong Dp thao Ludt Ddi dai 

(sira ddi), do kien se cd mpt sd ldc 

dpng cu t h i sau: 

Viec tiep tuc duy tri cdc quy 

dinh v l trao QSDD. quy ln vd 

nghTa vu eiia ngOdi sif dung da't: 

ddc biet la quy ln ddng ten tren 

GCN QSDD Id bang chOng khang 

dmh tinh phap Iy eiia viec sir dung 

dal. Day Id co sd de bao ve cdc 

quyen va ldi ich hdp phap ciia cae 

ben cd ten Iren GCN, Ben canh 

do, khdng dinh tinh phdp ly trong 

sif dung dd't se gdp phan Idm tdng 

quyen tham gia va quyen quyet 

dmh cua cdc ben cd ten tren 

GCN: dae biet. dd'i vdi phu no tai 

khu vpe ndng thdn, vung sau, 

vi ing xa noi ma dat dai Id phOdng 

tien, Id sinh ke de duy tri cupc 

sdng va thoat ngheo, Ndng eao 

kha ndng tiep can dat dai. ddc 

biet la dd'i vdi no gidi se gdp phdn 

nang cao eO hdi vay vdn de phuc 

vu cho san xud't, kinh doanh, sinh 

hoat: ndng eao thu nhdp, cai thien 

ddi sdng ciia hp gia dinh noi 

chung, ciia ngOdi phy no noi 

rieng, 

De bao dam noi dung ve binh 

ddng gidi trong phdp lual da't dai. 

can da'y manh tuyen truyen, phd 

bien chinh sach phdp luat da't dai, 

ddc biet Id doi vdi phu nif lai cac 

khu voc ndng thdn, viing cd d i lu 

kien kinh te - xa hpi khd khan. Xdy 

dung he thong thong tin, cd sd dQ 

lieu dat dai, chu trpng phdn tich 

thdng tin, so lieu ve gidi de lam cd 

so cho viec quan ly va d l xud't cac 

bien phap thiic da'y binh d i n g 

gidl Dae biet ddi vdi phu nCf, nam 

gidi ddn than khdng c6 dat bi thu 

hdi hodc vi ly do khde." 
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