(lsgb [RUONG PAI HQC MO TP.HCM

PHAP LUAT DPAI CUONG

Luét sw Th.S BUI NGOC TUYEN

Luit sw TRAN ANH THUC POAN

Bién soan



TRUONG PAI HOC MO TP.HCM

TAI LIEU HUONG DAN HOC TAP
PHAP LUAT PAI CUONG

Bién sogn: Luit sw Th.S BUI NGOC TUYEN

Luit swy TRAN ANH THUC POAN

THANH PHO HO CHi MINH



MUC LUC

MUC LUC .o 3
GIOI THIEU MON HOC ..., 11
KHAI QUAT NOI DUNG MON HOC ..o, 11
MUC TIEU CUA MON HOC ....coooieeeeeeeeeeeeeeeeee e, 12
YEU CAU CUA MON HOC ..o, 13
CAU TRUC CUA MON HOC ....coooeoeeeeeeeeeeeeeeeeeeeeeeeae 13
Phéan 1: Nhiing van dé chung vé& nha nuéc..........o.ooevvveeveennn, 13

IMIUC 1L .ttt aaaaaasaaesaasseseaens 13

Phan 2: Nhitng van dé chung v& phap Tut ........coevveeeeeeeennns 13
NHUNG TAI LIEU SINH VIEN NEN THAM KHAO................... 14
NHIEM VU CUA SINH VIEN ......ooouiieiieeeeeeeeeeeeeeeeeeese e 15
PHAN 1 NHUNG VAN BE CHUNG VE NHA NUGC.....17
BAI 1 KHAI NIEM CO BAN VE NHA NUOGC.......coooeeeeeeeeenn 18
MUC TIEU ..ot 18
NOIDUNG CHINH. ......oovimeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 19
1. Ngudn gdc va ban chit ctia Nha nUGC ... 19

1.1. Ngudn g6¢ N NUGC.......eveeeeeeeeeeeeeeeeeeee e 19

1.2. Ban chat ciia NHA NUGC ..o 21

2.DEC AEM CUA NNA TUEGC oo e e 22

3. KU NDA NUGC ..., 24

4. Hinh thirc NhaA NUGC......cooovviiiiiiiiiiiiiiiieee 25
4.1.Hinh thirc chinh the .........ccoooviieveieeeeeeeeeeeeeeeeeeeeae 25

4.2 Hinh thlc CAU tIUC ... 27
4.3.Ché @0 ChINN T ... 27

TOM LUGC ...t 30
CAU HOI TU LUAN ...t 31



CAU HOI TRAC NGHIEM ..o 31

HUONG DAN TRA LOI CAU HOI ..., 33
BAI 2 NHANUGC CONGHOA XHCN........cooveeeeeeceeiesese e, 35
VIETNAM ..ottt 35

MUQC TIEU ..o 35

NOI DUNG CHINH.......oooooeieeeceeeee e 36

1.Su ra doi ciia Nha nude cong hoa xa hdi chu nghia Viét Nam
.................................................................................................... 36
2.Ban chit caa Nha nudc cong hoa xa hoi chu nghia Viét Nam
.................................................................................................... 36
3.Chtrc nang cia Nha NUGC......veveeeiiieeiiie e 37

4. Hinh thic cia Nha nude cong hoa xa hoi chi nghia Viét Nam

.................................................................................................... 38
4.1. Hinh thirc Nha nudc Viét Nam dudi géc do hinh thire
CRITN TRE oo 39
4.2. Hinh thrc Nha nudc Viét Nam dudi gée do hinh thirc cAu
E0C NNA NMUGC e et 39
4.3. Hinh thtrc Nha nuéc Viét Nam dudi goc do ché do chinh
15 SRR 40

TOM LUGC .ot eeeenees 40

CAU HOIL TU LUAN ...t 40

CAU HOI TRAC NGHIEM.....ooovoeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 41

HUONG DAN TRA LOT CAU HOT ..., 43

CAU K0T trAC NERIBIM ... 44

BAI 3 BO MAY NHA NUGOC CONG HOA XHCN VIET NAM ....45

MUC TIEU ...t 45
YEU CAU et 46
NOIDUNG CHINH....ooeeeeeeeeee ettt 46

1. Khai ni¢ém Bo may Nha nudc Viét Nam ..........cccvveeennnennneee 46

2. Cac nguyén tic to chirc va hoat dong ctia bd may Nha nuée
cong hoa xa hoi chi nghia Viét Nam .........ccccoooeviiiiiieeeieenee, 47



3. bia vi phap 1y cta cac co quan Nha nudc trong bd may Nha

NUGC VIEt NAM...ooooiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee 48

3.1, ChU tICh NUGC....eeveiiiiiiiiieeeeeeeeeee e 48

3.2. Hé théng co quan quyén luc Nha nu6c ..o, 48

3.3. Hé thdng co quan quan 1y Nha nudcC ..., 50

3.4 Hé thong co quan XEt XU..........oveeueveeeeeeeeeeeeeeeeeeeeeseereseeneeean. 52
TOM LUGC ... 53
CAU HOI TU LUAN ..ot 54
CAU HOI TRAC NGHIEM.......oooiiiiieeeeeeeeeeeeeeeeeeeeeeeeee e 54
HUGONG DAN TRA LOI CAU HOI ..o, 56
CAU O trAC NGRIBIM ... 56
PHAN 2 NHUNG VAN BE CHUNG VE PHAP LUAT .................. 57
BAI 4 CACKHAINIEM COBAN VE ..o, 58
PHAP LUAT ... 58
MUC TIEU ... 58
NOIDUNG CHINH. .......ovieeieeeeeeeeeeeeeeeeeeeeeeeeeee e 59
1.Ngudn gbc va ban chat ctia Phap [Ut........ccoooveeeeeeeveeeeeeans 59

1.1. Ngudn gdc ctia PhAP TUAt......ov.ovveeeeeeeeeeeeeeeeee e 59

1.2. Ban chat Phap TUAt ......o.oveveeeeeeeeeeeeeeeeeee e 60

2.Dac tinh ctia Phap [ult........cccovveeiiiiiie e, 61
3KACU PhADP TUAL ..o, 62

4. Hinh thirc PhAP TUAL «......veveeeeeeeeeeeeeeeeeeeeeeee e 63
TOM LUGC ... eves s 65
CAU HOI TU LUAN ..ottt 65
CAU HOI TRAC NGHIEM........ooiiimieieeeeeeeeeeeeeeeeeeeeeeeeean 66
HUONG DAN TRA LOI CAU HOI ..o 67
CAU O trAC NGRIBIM ... 68
BAI5 QUY PHAM PHAP LUAT .......cooeeeeeeeeeeeeeeeeee e, 69
MUC TTEU ..ot 69
NOIDUNG CHINH. ......coooiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 70
1.Quy pham Phap TUt.........cccvveiiiiiiiieeeeee e 70



1.1.Khéi niém va dic diém quy pham Phap ludt................... 70

1.2. Co céau ctia quy pham Phap Tuat ........coovveveeeeeeeereeeeen. 70

2. Van ban quy pham Phap Tudt.......c.ccocoevvviiiiiiiiieeeee, 71
2.1. Khai niém va dic diém cta quy pham Phap luét ............ 71
2.2.Hé thdng Vin ban quy pham Phap luat caa Viét Nam.....72
TOM LUGC ..o 74
CAU HOI TU LUAN ..ottt 75
CAU HOI TRAC NGHIEM ...t 75
HUONG DAN TRA LOI CAU HOLI ..o 77
CAU O trAC NGNIBIM ... 78
BAI 6 QUANHE PHAP LUAT ..ottt 79
MUC TTEU ..ot 79
NOIDUNG CHINH. ......coovimoeieeeeeeeeeeeeeeeeeeeeeeeeeeeee e 80
1.Khai niém va dic diém quan hé Phap Tudt ........ccoocovvvveveennnns, 80
2.Thanh phan ctia quan hé Phap T0at..........coevveviveveeeeeeeeeanns 81
2.1. Chu thé quan hé Phap Tut.........ocooveeveeeeveeeeeeeeeeeen. 81

2.2. Khach thé quan hé Phap Tut ..........cccooevveveveeeeeeeeeenen. 82

2.3. Noi dung quan h¢ Phap ludt........ccoeoiiiiiiiiiiiiieeee, 82

3.Su KI€N PhAP 1Y e 83
TOM LUGC ..o 84
CAU HOI TU LUAN ...ttt 85
CAU HOI TRAC NGHIEM.....cc.oeoieieeeeeeeeeeee e 85
HUGNG DAN TRA LOI CAU HOI ..., 88
CAU K0T trAC NGNIBIM ... 89
BAI 7 VIPHAMPHAP LUAT ..o 90
MUC TTEU ..ot 90
NOIDUNG CHINH. ......coooimiiieeeeeeeeeeeeeeeeeeeeeeeeeeeee e 91
1.Vipham Phap TUQt ......cccoeieiiiiiieeceeeeeeee e 91
1.1.Khai ni¢m vi pham Phap Tt .........ccooeveieiiiiiiiiie, 91
1.2.Céc diu hiéu co ban cia vi pham Phap luét.................... 91



1.3.Cac loai vi pham Phap Tut.........cccooviieeiieieeee 93

2. Trach nhi€m phap 1Y ...coooviieiieee e 94
2.1.Khai niém va dic diém trach nhiém phap Iy:................... 94
2.2.Céc loai trach nhi€m phap Iy ......cccovvvviieiiiiiieieeeieee, 94
2.3.Mbi quan hé giira trach nhiém phép 1y va vi pham Phap
TUAE oottt e e e e e ee e 96

TOM LUGKC .ot 97
CAU HOI TU LUAN ...ttt 97
CAU HOI TRAC NGHIEM ...t e 98
HUONG DAN TRA LOI CAU HOL ... 99
CAU O trAC NGRIEIM ..., 100
PHAN IIICAC NGANH LUAT TRONG HE THONGPHAP LUAT
VIET NAM .ottt ettt e e eee e ses e eee e 101
BAI 8 KHAIQUAT VEHE THONG.......oovteeeeeeeeeeeeeeeeeeeeeeeeeeeenes 102
PHAP LUAT ..ottt et st s eeees e 102
MUGC TIEU ..ottt ettt eeee e 102
NOIDUNG CHINH...coooeeeeeeeeeeeeeeeeeeeeeeeee e 103
1.Khai niém hé théng Phap T0at..........ccooeeveeeeeeeeeeeeeeeeeens 103
2. Can ctr phan dinh nganh ludt............cccoeviiiiiiiie 104

2.1 Boi tuong diéu chinh: La nhirng quan h¢ xa hdi chiu sy tac
dong ciia Tuat Phap. .....ccccvveeeiiiieee e 104
2.2 Phuong phap diéu chinh: La cach thtic ludt phap tac dong
vao méi quan hé x3 hoi da duoc diéu chinh (d6i tuong diéu

ChINN). oo 104
3. Cac nganh luat trong hé thong Phap luat Viét Nam............ 105
3.1. So luoc vé hé thong Phap luat Viét Nam ...................... 105

3.2. Cac nganh luat trong hé thong Phap luat nudc ta hién nay
.............................................................................................. 105
TOM LUGC ... 108
CAU HOI TU LUAN ...t 108
CAU HOI TRAC NGHIEM........oomieeieeeeeeeeeeeeeeeeeeeeeeeeeeene. 109
HUGNG DAN TRA LOI CAU HOI ..., 111



CAU hOT trAC NGRIBIM ..., 111

BAI 9 LUATDAN SU ...t 112
MUC TIEU ..o 112
NOIDUNG CHINH. ..o, 113

1.Khai niém, dbi twong va phuong phap diéu chinh cta Luét
DIAN SU .. —————————— 113
1.1.Khai ni€m Luadt Dan SU............eevveveieieieeeiiiieeeiieieeeieeeeennns 113
1.2.D6i tuong diéu chinh ctia Ludt DAN SU.......ocvveveeereren.. 113
1.3.Phuong phap diéu chinh cua Luat Dan su...................... 114
2.Ché dinh v& quy&n SO MU ....vveveeeeeeeee e 114
2.1. Khai niém quyen S& hifU.........oo.eveeueeeeeeeeeeeeeeeeeen. 114
2.2. Can ctr x4c 1ap va cham dut quyén so hitu.................. 115
2.2.1. Cac can clr xac 14p quyén SO hifu .......o.ovecveeevennns 115
2.2.2. Cac can ctr cham dut quyén s6 hitu.........c.ovueveeee.ss 116
3.Ché dinh v& quyén thira K& .........coouevieeeeeeeeeee e 117
3.1.Khai niém quyén thira Ké........o.oooovevemeemeeeeeeeeeeen. 117
3.2.C4c hinh thirc thira K& ...........coooovoeeeeeeeeeee, 118
3.2.1.Thira ké theo di chUC ........co.coevvveieeeecceeeeeee, 118
3.2.2.Thira ké theo PhAP TUAt........cvveeeeeeeeeeeeeeeeeeeen. 119
TOM LUGC ..ot 120
CAU HOI TU LUAN ..., 121
CAU HOI TRAC NGHIEM.......ooviiieiieeeeeeeeeeeeeeeeeeeeeeeeeeae. 122
HUONG DAN TRA LOI CAU HOI ..., 124
CAU hOT trAC NZNIBIM ... 124

BAT 10 LUATHINH SU ..o 125
MUC TIEU ..ot 125
NOIDUNG CHINH........cooviiiiiieeeeeeeeeeeeeeeeeeeeeee e, 126

1. Khai niém, ddi twong va phuong phéap diéu chinh ctia Luat
HINh SU.coociiii e 126



1.1. Khai niém Ludt HInh SU .......oovvviiiiiiiiiiiiiiiiiieiiieas 126

1.2. Bbi tuong diéu chinh cta Ludt Hinh SU ....cooveveveveen. 126
1.3. Phuong phap diéu chinh cta Luat Hinh sy ................... 126
2.Ché dinh vé toi Pham.....cccoiiiiiiiic e, 127
2.1. Khai niém t01 pham ...........cccoeeeviiiieiiiiceeceee e 127
2.2. Cac dau hiéu cua toi pham........ccccoeeeiiiiiiieeeee e, 127
3. Ché dinh v& hinh Phat.......oooveeveeeeeeeeeeeeeeeeeeeeeeee s 129
3.1 Hinh phat chinh ...........ccocoooiiiiii e, 129
3.2. Hinh phat BO SUNG........oveeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 130
TOM LUGC ..o 133
CAU HOI TU LUAN . ..ottt 133
CAU HOI TRAC NGHIEM......cco.oviuriiiiiniiniiniese s 134
HUONG DAN TRA LOI CAU HOI .....cooooiririreens 135
CAU DO EAC NGIICIMN ...+ 135
BAI 11 LUAT HANH CHANH..........oovoiirirriniieeieeeeeseeieise oo 136
MUGC TIBU ..ottt 136
NOI DUNG CHINH.....otviiiiiciieese e 137
1.Khai niém, dbi tuong, phuong phap diéu chinh ctua Luat Hanh
ChINNL...oiiiic s 137
1.1. Khai niém Luat Hanh chinh ..............cccocoo, 137
1.2. Béi twong diéu chinh ciia Luat Hanh chinh .................. 137
2.C4c ché dinh vé trach nhiém hanh chinh..........cccccoovvnrienncns 138
2.1, Khai NI@M ..ovviiiiiiiie e 138
2.2. Céc hinh thtrc xur phat hanh chinh............................ 139
( Truc xuét ra khoi 13nh thd. .......o.coveeeeeeeeeeeeeeeeeeeeen, 140

2.3. Céc co quan, c4 nhan c6 tham quyén quyét dinh xr phat
hanh chinh..........cccoooiiiiii e, 140
2.3.1.Uy ban nhan dan CA¢ CAP .........ocoovvveeveeeeereerereeeenan. 140



2.3.2.Co quan canh sat, bd d6i bién phong, hai quan, kiém
1am, thué vu, quan ly thi truong, co quan thanh tra Nha nudc

Chuy@n NEANN........ccoiiiiiiiiee e 140
2.3.3.Tda 4n nhan dan cac cap: C6 thim quyén xir phat hanh
chinh doi véi cac hanh vi can tré hoat dong xét xu. ............ 141
3.T6 tung hanh chinh ........c.ovveveeeeeeeeeeeeeeeeeeeee e 141
3.1. Tham quyén xét xir hanh chinh ctia tda an ...................... 141
3.1.1.ThAm qUYEN ChUNG ... 141
3.1.2.ThAm quyén theo CAP XEt XIT ....vvevreeeereeeereeeeeeneen. 141
3.2. Nguyén tic cta t6 tung hanh chinh .........occcoovvvennne... 142
3.3. Cac giai doan xét xir cia t6 tung hanh chinh ................ 143
TOM LUGC ...t 147
CAU HOI TU LUAN ....cooiiriieeieeieeee e 148
CAU HOI TRAC NGHIEM.....coooriunriieiineeieeeieeeiseeiesesss o 148
HUONG DAN TRA LOI CAU HOI ....coooouiieieiens 150
CAU NOT trAC NERIBIN ... 151
TOM LUGC TOAN MON HOC ......oovverirrireiieeeeeineeeseeeenenne 151

10



